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The filed rate doctrine upholds the validity of rates approved by a
regulatory authority and is often applied to bar claims implicating
authorized rates. The breadth of the doctrine is in hot dispute, and

insurance cases address it with increasing frequency.' Cases interpreting
the filed rate doctrine confront questions such as the following;:

X An insurer refuses to honor a promise to charge a
policyholder a lower rate than the filed rate charged to
other policyholders. Will a court enforce the promise?

A An insurer promises a policyholder additional services
without an increase in the filed rate? Is that promise
enforceable?

*  Will a state court consider the filed rate doctrine, or is
it just a federal issue? Is the McCarran-Ferguson Act

! C"9('7:7, Saunders v. Farmers Ins. Exch., 440 F.3d 940, 943-46 (8th Cir.
2006); Arroyo-Melecio v. P.R. Am. Ins. Co., 398 F.3d 56, 73 (Ist Cir. 2005);
Allen v. State Farm Fire & Cas. Co., 59 F. Supp. 2d 1217, 1227-30 (S.D. Ala.
1999); Schilke v. Wachovia Mortg., No. 09-CV-1363, 2011 WL 4501381, at *8
(N.D. IIl. Sept. 28, 2011); Rios v. State Farm Fire & Cas. Co., 469 F. Supp. 2d
727, 734-40 (S.D. Iowa 2007); Schermer v. State Farm Fire & Cas. Co., 721
N.W.2d 307 (Minn. 2006). ?*54!" MacKay v. Superior Court, 115 Cal. Rptr. 3d
893, 910 (Cal. Ct. App. 2010) (approving application of the doctrine to property
and casualty insurance), /$#- Fogel v. Farmers Grp., Inc., 74 Cal. Rptr. 3d 61, 74
(Cal. Ct. App. 2008) (rejecting the doctrine’s application to property and casualty
insurance). C"( !&)* Alexander v. Wash. Mut. Inc., No. 07-4425, 2008 WL
2600323, at *2-3 (E.D. Pa. June 30, 2008).

215U.S.C. §§ 1011-15 (2006).
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as those set forth above. The doctrine alters the application of many
commonly accepted legal principles and must be considered in devising
litigation strategy in any case implicating an insurer’s approved rating
structure. Establishing that the filed rate doctrine is not an antiquated relic
living only to a limited extent as some contend,’ this article discusses the
background of the filed rate doctrine, case law interpreting it, and its
modern application in the insurance arena.

Although separation of powers, comity, and legislative intent have
all been referenced in support of the filed rate doctrine,’ it is most often
expressed as serving two interests: (1) the prevention of price
discrimination that is threatened by a judicial determination of rates for
litigants but not for other policyholders and (2) the preservation of the role
of agencies in setting rates, often referred to as the “nonjusticiability”
strand of the doctrine.” While judicial interest in fairness and
nondiscrimination in relation to the application of rates is self-evident,® the
“nonjusticiability” strand of the doctrine is conceptually more challenging.
"#$%8&' ()#*(+,$-,./#01defines the term “justiciability” as “[t]he quality or
state of being appropriate or suitable for adjudication by a court.”” In
accord with that definition, courts typically reference the concept in
connection with avoiding the enmeshment of courts in the rate-making
process.”” For example, according to the Minnesota Supreme Court in
2$340540( 6##-4(8#05(8,04(9(:#"#"-1(:.5<#/1 , justiciability concerns
establish that a court is not well-suited to retroactively reallocate rates and

Studio, Ltd. v. Nat’l Council on Comp. Ins., Inc., 988 P.2d 1208 (Kan. Ct. App.
1999).

° 244=( 47>Kmundson, 988 P.2d 1208 at 1213-16 (disagreeing with the
position that the doctrine is weak and discredited); Richardson v. Standard Guar.
Ins. Co., 853 A.2d 955, 963 (N.J. Super. Ct. App. Div. 2004) (disagreeing with the
contention that the filed rate doctrine is a bankrupt theory inapplicable to the
insurance industry).

¢ 2$340540721 N.W.2d at 307-08.

7 Wegoland Ltd. v. NYNEX Corp., 27 F.3d 17, 19 (2d Cir. 1994); Schilke v.
Wachovia Mortg., 705 F. Supp. 2d 932, 942-43 (N.D. I1l. 2010),(046&?(./(.-340(
>0.;/?" , 758 F. Supp. 2d 542 (N.D. Ill. 2010); Morales v. Attorneys’ Title Ins.
Fund, Inc., 983 F. Supp. 1418, 1428 (S.D. Fla. 1997).

¥ In @#,"/(AI?;-0,4'=(B727=(A/$7(67(C0,5#01(2-4 4133 AIS7 116 (1990),
the U.S. Supreme Court, for example, emphasized the nondiscriminatory strand of
the doctrine, rejecting the application of rates obtained by secret negotiation and
requiring the application of rates duly published and known to all.(A?#t 130-31.

* BLACK’S LAW DICTIONARY(943 (9th ed. 2009).

1 D75EA4> "#/?()-27, 27 F.3d at 19; Clark v. Prudential Ins. Co. of Am., 736
F. Supp. 2d 902, 913 (D.N.J. 2010).
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I"#$%, however, establishes that the doctrine had its genesis in much
earlier cases addressing the role of the ICC following its creation by the
Interstate Commerce Act of 1887, also referred to as the Act to Regulate
Commerce.'” For example, the Eleventh Circuit in &'((")*+,*-#.)%"/0* 1#)
and the federal district court in 231/'4*+,*567"86)4*9")6#0'8*&6)8"*:0;./'03"
1#," trace the doctrine back as far as the 1907 Supreme Court case of
&"<';* =*>'36(63?2'68@'4* 1#,* +,* AB68"0"* 1#))#0* CG8* i which the
rating system of the railway involved was challenged as being preferential,
unjust, and unreasonable.”’ The railway in &'<';*=*>'36(63* ?'68@'4* 1#,
defended on the basis that the rates at issue had been approved by the ICC.
In ruling in favor of the railway, although not referencing the filed rate
doctrine by name, the Court applied its underlying principles noting the
chaotic effect that would result if both the judiciary and the ICC were
allowed to address rate disputes.”

The U.S. Supreme Court in*A/D'0;';*E#.6;6'0"*F';*1#,*+ *G'88,>
further referenced the 1913 case >"00;48+'06™ ?'68/#'7* 1#* +*
:0)"/0")6#0'8* 1#'8* 1#,>* as an early filed-rate case. The coal company in
>"00;48+'06™ ?'68/#'7 sued the defending railway complaining that it
wrongfully denied the coal company certain rebates granted to other
shippers. The Supreme Court agreed that the railroad was bound by the
filed rate and illegally deviated from it by granting rebates to some.”
Nevertheless, the plaintiff was unable to adduce proof of damages based on
the rate differential because, as the Court reasoned, the plaintiff “[h]aving
paid only the lawful rate . . . was not overcharged, though the favored

Oct. 5,2009); Munoz v. PHH Corp., 659 F. Supp. 2d 1094, 1099 (E.D. Cal. 2009);
:0* " Se. Milk Antitrust Litig., No. 2:08-MD-1000, MDL 1899, 2008 WL
2368212, at *3-4 (E.D. Tenn. June 06, 2008); -3%"/H"/, 721 N.W.2d at 311.

17 Interstate Commerce Act of Feb. 4, 1887, Ch. 104, 24 Stat. 379 (codified as
amended in scattered sections of 49 U.S.C.). -""* Kevin M. Decker, &%"*568"71?")"
J#3)/60"K*E""+60$*?"$.8")6#0*)#*)%"+?"$.8')84 WM. MITCHELL L. REV. 1351,
1353-56 (2008) (referencing cases predating !"#$%* involving the filed rate
doctrine).

' Taffet v. S. Co., 967 F.2d 1483, 1488 (11th Cir. 1992).

' McCray v. Fid. Nat’l Title Ins. Co., 636 F. Supp. 2d 322, 326 (D. Del.
2009).

% Tex. & Pac. Ry. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 436 (1907).

217, at 430.

2.7, at 441.

> Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577 (1981).

* Penn. R.R. Co. v. Int’l Mining Co., 230 U.S. 184 (1913).

2.7 %t 197.
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shipper was illegally undercharged.”

Other early Supreme Court decisions, such as Chicago & Alton
Railroad Co. v. Kirby,” further laid the groundwork for the modern filed
rate doctrine.” Kirby demonstrates that the filed-rate doctrine may apply to
complaints involving the provision of services, not just to the rates
themselves.” Kirby involved a dispute between a shipper and a railroad
arising after horses failed to arrive as scheduled by expedited delivery via a
particular train. A railroad representative had promised the shipper a
deviation from regularly published rates that did not provide for that
expedited service. Even though upon contracting the shipper did not know
of the deviation, the Supreme Court refused to enforce the agreement,
stating that “[t]o guarantee a particular connection and transportation by a
particular train was to give an advantage or preference not open to all, and
not provided for in the published tariffs.”*

! THE CONTINUING VALIDITY OF THE KEOGH DECISION

Of course, not to be overlooked is the often cited Keogh31 decision,
which first applied the filed-rate doctrine in the context of antitrust.’> The
alleged antitrust violation in Keogh was that the defending railways had
illegally agreed upon shipping rates for excelsior and tow.” The sole

*°1d. at 202.

*7 Chi. & Alton R.R. Co. v. Kirby, 225 U.S. 155 (1912).

*® The U.S. Supreme Court also referenced Louisville & Nashville Railroad
Co. v. Maxwell, 237 U.S. 94 (1915) as an early case applying the principles later to
become known as the “filed rate doctrine.” See Am. Tel. & Tel. Co. v. Cent. Office
Tel., Inc., 524 U.S. 214, 222 (1998); Ark. La. Gas Co., 453 U.S. at 582 (1981). The
term “doctrine” was first used in conjunction with principles construing the effect
of filed rates in George N. Pierce Co. v. Wells Fargo & Co., 236 U.S. 278, 286
(1915).

* See Kirby, 225 U.S. at 166; see also Am. Tel. & Tel. Co., 524 U.S. at 223
(“Any claim for excessive rates can be couched as a claim for inadequate services
and vice versa.”).

3 Kirby, 225 U.S. at 166.

! Keogh v. Chicago & Nw. Ry., 260 U.S. 156 (1922).

32 See Prentice v. Title Ins. Co. of Minn., 500 N.W.2d 658, 661 (Wis. 1993)
(recognizing that Keogh first applied the filed rate doctrine in the antitrust context).

3 Keogh, 260 U.S. at 160. In the context of this case, “excelsior” is used to
mean a “fine curled wood shavings, used esp. for packing fragile items”.
MERRIAM WEBSTER’S COLLEGIATE DICTIONARY 403 (Merriam
Webster’s, Inc., 10th ed. 1994). “Tow” is used in this context to mean a “short or
broken fiber...that is used esp. for yarn, twine, or stuffing.” /d. at 1248.
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The final factor addressed by the Keogh Court was the likely
impossibility of computing damages with any amount of accuracy.” Since
the carriers were charging the legal rate, damages could not flow from the
amount the charges exceeded the legal rate.”® Additionally, had charges
been lowered, all competitors would have been entitled to have been put on
a parity with Keogh rendering speculative whether Keogh’s business would
have benefited at all by the lowering of rates.*

Over the years, acceptance of the Keogh decision diminished."
Following the Second Circuit’s criticism of the filed-rate doctrine in
Square D Co. v. Niagara Frontier Tariff,> an opinion authored by Judge
Henry J. Friendly, the Supreme Court granted certiorari in order to address
the doctrine’s continuing validity.* The petitioners in Square D claimed
that the defending motor carriers and a rating bureau engaged in illegal
price fixing and other activities in violation of section one of the Sherman
Act.* The Supreme Court addressed the argument that developments in the
law undermined Keogh, including the rise of class actions, which arguably
relieved some concern regarding unfair rebates; the emergence of support
for treble damages; greater sophistication in evaluating damages; and the
development of procedures to stay judicial proceedings pending regulatory
action.”” Nevertheless, the Court refused to overrule Keogh finding
pertinent Congress’ failure to disturb the principles set forth in Keogh
during the intervening sixty-five years.* The Court relied heavily upon the
fact that while Congress was clearly aware of the Keogh rule when it
passed the Reed-Bulwinkle Act,*” addressing rating systems of rail carriers,
and enacted the Motor Carrier Act of 1980, Congress did not overturn the

 1d. at 164-65.

*Id. at 165.

* Keogh, 260 U.S. at 165.

! See generally McCray v. Fid. Nat’l Title Ins. Co., 636 F. Supp. 2d 322, 326-
27 (D. Del. 2009) (discussing the history of the doctrine and questions regarding
its continued validity).

2 Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 760 F.2d 1347, 1352-
54 (2d Cir. 1985), aff’d, 476 U.S. 409 (1986).

® Square D Co., 476 U.S. at 417.

* 15 U.S.C. § 1 (1994) (current version at 15 U.S.C. § 1 (2006)).

* Square D Co., 476 U.S. at 423.

“1d.

7 Reed-Bulwinkle Act, Pub. L. No. 80-662, 62 Stat. 472 (1948) (codified as
amended at 49 U.S.C. § 10706 (2006)).

* Motor Carrier Act of 1980, Pub. L. No. 96-296, 94 Stat. 793 (codified as
amended in scattered sections of 49 U.S.C.).
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principles set forth in I"#$%." According to the Supreme Court, “[i]f there
is to be an overruling of the !"#3$% rule, it must come from Congress,
rather than from this Court.””

III. EXTENSION OF THE FILED RATE DOCTRINE TO THE
ENERGY AND TELECOMMUNICATIONS INDUSTRIES

The principles underlying the filed rate doctrine, first spawned in
disputes involving the ICC, were well established in other utilities prior to
general recognition in the insurance industry. Courts addressing the role of
the filed rate doctrine in insurance disputes often glean guiding principles
from decisions involving other regulated industries.

The Supreme Court first applied the filed rate doctrine to the
electrical industry in&#()*(*+,*-#)*&.)/0/)/"1&2#3&43&5#6)%7"1)"6(&89:0/;&
<"64/;"& 2#3 a case in which the plaintiff alleged that the defendant’s
fraudulent acts let to the imposition of excessive rates in violation of the
Federal Power Act.”> Although the rates involved had been approved by the
Federal Power Commission, the plaintiff claimed that through a system of
an interlocking directorate and joint officers, its predecessor was
overcharged by the defendant. Refusing to accept that position and
upholding the authority of the Commission, the Supreme Court stated that
the complainant could claim “no rate as a legal right that is other than the
filed rate, whether fixed or merely accepted by the Commission, and not
even a court can authorize commerce in the commodity on other terms.”™

In rejection of a gas supplier’s breach of contract claim, the filed
rate doctrine was first applied by the Supreme Court in the natural gas
arena in =6-*(1*1& >#9/1/*(*& ?*1& 2#3& 43&"°@MRO Supreme Court
recognized that pursuant to the filed rate doctrine, the supplier was

¥ <A9*6"&,&2#376 U.S. at 418-20.

' BCa 424.

>! Mont.-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 341 U.S. 246 (1951).

2 BC3t 250 n.6 (The plaintiff relied on a provision of the act requiring that
rates be “just and reasonable.”).

> BC3

% Ark. La. Gas Co. v. Hall, 453 U.S. 571, 599 (1981). According to the Justice
Steven’s dissent, although earlier cases had marked the contours of the doctrine,
the case marked the first time the term “filed rate doctrine” had been used by the
Supreme Court. BC38t 599 (Stevens, J., dissenting). No mention was made of the
earlier case of ?"#6$"&53&8/"6;"&2#3&43&D"001& E*6$284G-RIBLR78 (1915),
cited in footnote 28, referencing “the doctrine of the conclusiveness of the filed
rates.” BCat 286.
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"#$%&™ () &*+,&$#-()&./0"&1+( 2 raised both the filed rate doctrine
and the McCarran-Ferguson Act as defenses.”” On the basis that the
plaintiffs sought to apply, not avoid, the filed rate, the court refused to find
that the filed rate doctrine barred the plaintiffs’ RICO claims involving
alleged overcharges for worker’s compensation insurance.” In regard to the
McCarran-Ferguson Act, the defendants claimed that awarding the
plaintiffs treble damages under RICO for fraudulent departures from the
filed rates would “frustrate non-discrimination policies declared in state
insurance laws requiring insurers to collect the full amount of any
applicable filed rate.” The court, however, disagreed ruling that the
remedies available for fraud under RICO complemented, rather than
conflicted, with state regulations.”

Another case highlighting the fact that both the filed rate doctrine
and the McCarran-Ferguson Act should be considered as defenses in
insurance cases is )&(0+(4$#'+()&./0"&1+(5&#$#0/.#(2 The court in that
case ruled that the McCarran-Ferguson Act completely barred plaintiff’s
claims for both damages and injunctive relief although the court believed
that the filed rate doctrine standing alone would have allowed claims for
injunctive relief.”’

Litigants in insurance cases involving interplay between federal
and state law should consider both the filed rate doctrine and the
McCarran-Ferguson Act, as either could provide grounds for dismissal.
Although both may involve the regulatory processes involved in the setting
of rates, the legal theories underlying the two defenses are distinct and
separate.

VL!  THE RELATION OF THE FILED RATE DOCTRINE TO THE
STATE ACTION DOCTRINE
!
A theory referred to as the “state action doctrine” may bar an
antitrust claim if the defense can establish the state’s intent to replace
competition with state regulation and the state’s active supervision of the

%2 Sandwich Chef of Tex. v. Reliance Nat’l Indem. Ins. Co., 111 F. Supp. 2d
867, 874-77 (S.D. Tex. 2000).

% )*3at 874-75.

% )*3at 872.

% )*3at 877.

%1&(0itle Ins. Antitrust Cases, 702 F. Supp. 2d 840 (N.D. Ohio 2010).(

7 )*3at 877-78.
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policy against a claim that the policy violated state statutory requirements.

In addition to finding no conflict with the statute involved, the court noted
that “[a] line of cases on the ‘filed rate doctrine’ suggests that the Insurance
Department's review and approval of a policy is presumptively valid and
cannot be subsequently judicially challenged as unfair or violative of public
policy.”'"* Both cases cited in support of the court’s statement, !"#$%&'%()*%
+&,-%./%0)#12%!23425#$% 6% 74, 5% B521%./%9,4:) 1#234,21<)%
1&/%&'%0=),"<? however, addressed filed rates, not filed forms.'"”

VIII.I'  THE RELATION BETWEEN STATE AND FEDERAL LAW
I
During the evolution of the filed rate doctrine, issues involving the
interplay between federal and state law have surfaced. One such area
examined below involves the application of the doctrine to administrative
review performed by state, as opposed to federal, agencies. This is a
significant issue in the insurance area since the filing of insurance rates
with state agencies is the norm. Other issues involve the application of the
doctrine to claims based solely on state law, and the interplay between state
and federal law as applied to disputes.
I
A.! APPLICATION OF THE FILED RATE DOCTRINE TO RATES
REGULATED BY STATE AGENCIES

There is authority that the filed rate doctrine should only be applied
when rates are reviewed in conjunction with a federal regulatory system as
opposed to a state regulatory system. For example, the Montana Supreme
Court in >"55"2=3%./%7?1"&1% @":)5"#$%A")% ;134522609 &Bapply
the doctrine to an insurance dispute because the rates at issue were not set,
reviewed, or filed with a federal regulatory authority.''” Similarly, in

12/ at 319 n.5 (citing City of N.Y. v. Aetna Cas. & Sur. Co., 693 N.Y.S.2d
139 (N.Y. App. Div. 1999); Byan v. Prudential Ins. Co. of Am., 662 N.Y.S.2d 44,
45 (N.Y. App. Div. 1997)).

'3 City of N.Y. v. Aetna Cas. & Sur. Co., 693 N.Y.S.2d 139 (N.Y. App. Div.
1999).

"4 Byan v. Prudential Ins. Co. of Am., 662 N.Y.S.2d 44, 45 (N.Y. App. Div.
1997).

5 0)#12%!123/%6%74,/9%%/N.Y .S.2d at 140; 8$21, 662 N.Y.S.2d at 45.%%

¢ Williams v. Union Fid. Life Ins. Co., 123 P.3d 213 (Mont. 2005).

117

;i at 219.
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I"H$%&' ()* (+1#,%&90&.1$(23*,'"* a case involving an insurance premium
dispute, the court stated that “the doctrine does not directly apply to a
situation, as here, involving potential interference with rates set by a state
agency rather than a federal agency.”'"”

As discussed below, the better and more prevailing view, however,
is that the doctrine applies to rates reviewed by state insurance
departments. There seems to be no logical reason to limit application of the
doctrine to federal agency review only. In applying the filed rate doctrine to
state agency review, the court in 4&55%$%( )*( 63/%7$0,23tated that
“where the legislature has conferred power upon an administrative agency
to determine the reasonableness of a rate, the rate-payer ‘can claim no rate
as a legal right that is other than the filed rate’.”"*' According to the 4&55%$%(
court, that central principle of the filed rate doctrine “applies with equal
force” regardless of whether rate setting is done by a state or federal
authority.'>

Recognizing the weight of authority supporting application of the
doctrine to rates authorized by state agencies, the court in '120&8( )*(
9":$#'%8(;&%"3BiBHS(-.,/08.1$(28* stated that “we will preclude the
recovery of treble damages for a Sherman Act claim predicated on the
alleged excessiveness or otherwise unreasonableness of a rate filed with a
state administrative agency.”'** Other insurance cases finding that the filed
rate doctrine applies to state agency review include -.(0$(4"%#$(-.,*(+.%"%0/,%(
2&,%,,'” -.(0e <$..,8#)&."&(4"%o#$(-.,/0&.15(+.%"%0/, % (="%B"*>&RAHB () *(
6%8&%$( 9&07( 9"0$( @( 2&,R31968 617$07$0( )*( 6%LEB?( 9"0$( @(

"8 Miletak v. Allstate Ins. Co., No. C 06-03778 (JW), 2010 WL 809579 (N.D.
Cal. Mar. 05, 2010).
19k gt #4,
120 Taffet v. S. Co., 967 F.2d 1483 (11th Cir. 1992).
121 _* at 1494 (quoting Mont.-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 341
U.S. 246,251 (1951)).
-k

' McCray v. Fid. Nat’l Title Ins. Co., 636 F. Supp. 2d 322 (D. Del. 2009).

124 % at 328

125 _ (0$(Title Ins. Antitrust Cases, 702 F. Supp. 2d 840, 861 (N.D. Ohio
2010).

126 _ (0$(Pa. Title Ins. Antitrust Litig., 648 F. Supp. 2d 663, 672 (E.D. Pa.
2009).

127 Allen v. State Farm Fire & Cas. Co., 59 F. Supp. 2d 1217, 1228 (S.D. Ala.
1999).
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claims for monetary damages, a remand was appropriate for a
determination as to whether the plaintiffs were entitled to injunctive
relief.'””” The Supreme Court in !"#$%&' (' recognized the “critical
distinction” between absolute immunity from all antitrust scrutiny and a
prohibition against the private treble-damages remedy."”' According to the
Supreme Court, that distinction was highlighted by the Court of Appeal’s
remand on the issue of injunctive relief and the consent decree entered into
between the parties enjoining certain acts. On the issue of the availability of
injunctive relief, the Second Circuit in !"#$%&' (' further noted that the
defendants had not moved for dismissal in regards to the claim for an
injunction “a position well advised in light of )&*%+,$'-.'/&00123-$0,$'
4%$,3%*$5'6*”">* an earlier Supreme Court case upholding the availability
of injunctive relief under the filed rate doctrine."*

Later case law generally acknowledges the availability of
injunctive relief at least insofar as the filed rate is not affected.”® For
example, in !$#05&%1'-.' 7$%8&%1'901#%$0:&" ;<:=h6#&ghth Circuit
Court of Appeals disagreed with the district court’s dismissal of the
plaintiffs’ claims for injunctive relief stating that “[o]n appeal, defendants
totally fail to support this seemingly unjustified expansion of the filed rate
doctrine.”"® Likewise, in 1:=,3>&' -.' 2$:=*-,$' @*%A+$+&B' 7!G case

150 Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 409, 414
(1986).

1 95.at 422 n.28.

2 1"4806&'('6*. , 760 F.2d at 1364 (citing Ga. v. Pa. R.R. Co.B324 U.S. 439,
454-55 (1945)).

133 Although the state of Georgia was involved in )&*%+,$'-.'/&00123-$0,$'
4%,3%*$5' 6*%. federal antitrust law was involved, and the state was not a federal
governmental litigant. 324 U.S. 439, 443 (1945). Even if, however, due to the
involvement of the state of Georgia, )&*%+,$'-.'/&00123-$0,%$'4$,3%*$5'6loses
some effect as precedent regarding the availability of injunctive relief to private
litigants, the plaintiffs in "#$%&'( were certainly private litigants. "#$%&'('6*. ,
760 F.2d at 1349.

13 18&B'&.#Dolan v. Fid. Nat’l Title Ins. Co., 365 Fed. App’x 271, 276 (2d
Cir. 2010),":&%A.'5&0,&881 S.Ct. 261 (2010); Saunders v. Farmers Ins. Exch., 440
F.3d 940, 944 n.1 (8th Cir. 2006); 90'%&itle Ins. Antitrust Cases, 702 F. Supp. 2d
840, 865 (N.D. Ohio 2010); Schilke v. Wachovia Mortg., FSB, 705 F. Supp. 2d
932, 944-45 (N.D. Il1. 2010), -$:$A&5"*0"*A=&%'+%*#052 F. Supp. 2d 549 (N.D.
I11. 2010); 90'%RA. Title Ins. Antitrust Litig., 648 F. Supp. 2d 663, 686 (E.D. Pa.
2009); 1&&'$3Prentice v. Title Ins. Co. of Minn., 500 N.W.2d 658, 663 n.7 (Wis.'
1993) (recognizing that the filed rate doctrine does not protect against private suits
seeking other than rate-related damages).

13> Saunders v. Farmers Ins. Exch., 440 F.3d 940, 944 n.1 (8th Cir. 2006).
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There is authority, however, distinguishing between insurers and
other entities in the application of the filed rate doctrine. In !"#$%&'()*+,-+
J%*%&'+ 01%&%*/12+ 3*(1&%*#4+a5)kase involving alleged fraud
committed in the sale of credit insurance policies, the court found that the
claims against the defendant CitiBank, which marketed and sold the
policies, should be viewed differently in relation to the filed rate doctrine
because Citibank was not an insurer and did not file rates."®” The court
found the filed rate doctrine would only apply to bar claims against such a
defendant if the defendant acted as an agent of the insurer.'®

The better reasoned conclusion is that application of the filed rate
doctrine is unaffected by the status of the defendant. As recognized in
N1(("*+,-+66!78+3*#-the pertinent inquiry is whether the claimed injury is
based on an approved rate, not the nature of the defending entity.'® The
primary concerns of the filed rate doctrine, nondiscrimination and the
avoidance of interference with agency rate making is unaffected by the
identity of the defendant.

I
XII.I'  APPLICATION OF THE FILED RATE DOCTRINE TO

CLAIMS INVOLVING THE IMPROPER CALCULATION AND

APPLICATION OF RATES AND RESERVES, AND OTHER

ALLEGED  FAILURES REGARDING REGULATORY

REQUIREMENTS

A.! CLAIMS THAT RATES VARIED FROM ALLOWABLE RATES

There is authority that the filed rate doctrine is inapplicable to
claims alleging that the rates charged exceeded filed rates. For example, in
9"&:"*;$%:+ <)#=42+ 5>1?8+ I*#-@%/")*%>+ 5)1*#">+ )*+ 5):Ad*(%/")*+
3*(1&%*#48+ 3*the Supreme Court of Alabama found the doctrine
inapplicable to a claim that rates were assessed in excess of those approved
by the state’s department of insurance.'”’ Similarly, the court in .%*B"#$+
5$4C+)C+D4E%(8+3*#-+,-+14>"%*#4+ @%/")*%>+ 3*'4: 52 + B{dkdo*#4
to apply the filed rate doctrine to bar a complaint regarding premiums

87 Richardson v. Standard Guaranty Ins. Co., 853 A.2d 955, 969-70 (N.J.
Super. Ct. App. Div. 2004).

18 3 at 969 (citing+Smith v. SBC Comm. Inc., 839 A.2d 850, 858 (N.J.
2004)).

189 44+1)1((" , 664 F. Supp. 2d at 419.

1% Birmingham Hockey Club, Inc. v. Nat’l Council on Comp. Ins., Inc., 827
So.2d 73, 83 (Ala. 2002).
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rate to which she claimed entitlement, not challenge the insurance rates
themselves.'”” A number of other insurance cases also recognize that the
filed rate doctrine is unavailable as a defense to bar claims involving the
calculation of rates."”®

There is authority, however, supporting the application of the
doctrine to claims involving the assessment of rates. For example, after
adopting the filed rate doctrine in the jurisdiction, the South Carolina
Supreme Court in !"#$% & '% ()*)$% +*,-%./)/*0% 1/)2-2340$%567/,*68%$% 92'
ruled that the doctrine barred claims that surcharges were improperly
imposed based upon wrongful determinations of fault made in regard to
motor vehicle accidents.'” On the other hand, the dissent in I"#$ strongly
and persuasively argued that the doctrine should not have been applied in
that situation because the case was not a rate case.””

The dissent recognized that the filed rate doctrine, first outlined in
:$2#; , protects duly authorized and filed rates from collateral attack in
court.””’ That was not the situation in !"#$ in which the plaintiffs
complained that they were charged the wrong rate among possible rates.
The dissent provided the following persuasive example in clarifying the
difference between a complaint that a lower rate should have been adopted,
which the filed rate bars, as opposed a complaint alleging the improper
assessment of a rate from among other possible rates, which the dissent
argued was allowable:

To distinguish this case from a “rate case,” it is perhaps
helpful to use the following illustration: If Plaintiff claims,
“in the exercise of discretion, the agency should have
adopted some lower rate instead of a rate of X,” then
Plaintiff is effectively asking the court to substitute its
discretion for the administrative agency’s. If instead, a rate
scheme authorizes a base rate of X, and further provides

7 5" at 1007-08 (citing Charles v. Lawyers Title Ins. Corp., No. CIV.A.06
2362 JAG, 2007 WL 1959253 (D.N.J. July 3, 2007)).

18 ($$Randleman v. Fid. Nat’l Title Ins. Co., 465 F. Supp. 2d 812, 823 (N.D.
Ohio 2006); Robinson v. Fountainhead Title Grp. Corp., 477 F. Supp. 2d 478, 487
(D. Md. 2006); Richardson v. Standard Guar. Ins. Co., 853 A.2d 955, 967 (N.J.
Super. Ct. App. Div. 2004).

' Edge v. State Farm Mut. Auto. Ins. Co., 623 S.E.2d 387, 392-93 (S.C.
2005).

205" at 393 (Toal, C.J., dissenting).

201 5™ at 393-94 (Toal, C.J., dissenting) (citing%eogh v. Chi. & N.W. Ry. Co.,
260 U.S. 156 (1922)).
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above that necessary for IBC [the defendant] to operate properly, meet its
legal obligations, or secure its financial solvency . . . .”*"> The court
rejected the reasoning that “allegations in a complaint that could lead to an
adjustment of an insurer’s approved rate invariably amount to a rate injury
claim.”*'

While little case law exists on this issue, the goal of the filed rate
doctrine to avoid enmeshing courts in agency rate-making procedures
supports the application of the filed rate doctrine to claims regarding
insurance reserves.”'’ Typically, state departments of insurance disapprove
rates that are inadequate, unfairly discriminatory, or excessive, and oversee
reserves set aside for contingencies.”’® The accumulation of excessive
reserves would necessarily involve rates because the remedy would likely
be a recalculation of premium from which reserves are obtained.*”
Therefore, rates and reserves are inextricably intertwined. The better view
is that under the contours of the filed rate doctrine, issues involving
reserves, as well as rates, are within the province of state departments of
insurance.

D.! CLAIMS OF UNMET REGULATORY REQUIREMENTS

In I"#$%&'()*+ ,-+ J%*%&'+ 01%&%*/2+ 3*(1&%*#4keSyourt
addressed the defense that the filed rate doctrine barred the plaintiffs’
allegations that benefits and policy terms were inconsistent with governing
regulations of the state’s department of insurance.”® Specifically, the
plaintiffs claimed that the defendant violated state regulations by failing to
include refund provisions in policy terms, by failing to remit premium
refunds, and through use of a nonconforming form.”*' The court determined

5 3-at 1217.

?16.3' at 1218. The court declined to address whether the filed rate doctrine
would have applied if the complaint had specifically raised a rate injury claim.
Ciamaichelo v. Independence Blue Cross, 909 A.2d 1211, 1218 n.8 (2006).

217 446+4-7Wegoland Ltd. v. NYNEX Corp., 27 F.3d 17, 19 (2d Cir. 1994)
(expressing the opinion that courts should not become enmeshed in the rate-
making process).

21 444Rios v. State Farm Fire & Cas. Co-, 469 F. Supp. 2d 727, 736 (S.D.
Towa 2007); 5"%8%"#$4909 A.2d at 1216; Lupton v. Blue Cross & Blue Shield
of N.C-, 533 S.E.2d 270, 273 (N.C. Ct. App. 2000).

219 44+:1:/)* |, 533 S.E.2d at 273.

2% Richardson v. Standard Guar. Ins. Co., 853 A.2d 955, 961 (N.J. Super.
App. Div. 2004).

2! 3'- at 968.
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"#$% 1&#% (% )"™*+",-.% )/Othe court recognized the necessity of
meaningful review as follows:

That is, without the ability to meaningfully regulate the
rates at issue, the rationale behind applying the filed rate
doctrine (rates approved by an agency are deemed to be per
se reasonable and nondiscriminatory) may not be
appropriate. For example, if a regulatory agency is so
powerless that it only rubber-stamps the rates filed, then it
may be inappropriate to apply the filed rate doctrine.”'

1#/23% 40% 586/#% 58&-,'% 73*+#*36AdBsing title insurance
rates in Arizona and Wisconsin, is often cited for the view that only
significant administrative review justifies application of the filed rate
doctrine.” In finding that prior administrative approval of rates is
necessary for application of the filed rate doctrine, the court in 1#/23%
relied on 8&,'$"3% 1#/-9'#*% (% :,,&/--;% 7360% 40% d&B33&d&ressing
alleged state law antitrust violations in connection with the sale of fruit.”**
The plaintiffs in 8&,'$"3% 1#/-9'#* claimed that the defendants conspired
to wrongfully enact heightened standards for maturity of fruit before it
could be marketed.” The defendants in 8&,'$"3% 1#/-9'#* claimed that
they could not be held liable for the alleged violations because although the
Secretary of Agriculture did not affirmatively approve the standards at
issue, the Secretary tacitly approved them by failing to object as allowed by
regulation.”® 1#/23 quoted with approval 8&,'$"3% 1#/-9'#*=
disagreement with that proposition as follows:

The mere fact of failure to disapprove, however, does not
legitimize otherwise anticompetitive conduct.
[Nondisapproval] does not guarantee any level of review

! Rios v. State Farm Fire & Cas. Co., 469 F. Supp. 2d 727, 736 (S.D. Iowa
2007) (citing%danson v. Acceleration Life Ins. Co., No. CIV A3-97-152, 1999 WL
33283345, at *4 (D.N.D. Mar. 16, 1999)).

2982 F.2d 386 (9th Cir. 1992).

3 :0>0 73%#'itle Ins. Antitrust Cases, 702 F. Supp. 2d 840, 854 (N.D. Ohio
2010); ?6)#". , 636 F. Supp. 2d at 329; Schermer v. State Farm Fire & Cas. Co.,
721 N.W.2d 307, 317-18 (Minn. 2006).

»Y9%ileman Bros. & Elliott, Inc. v. Giannini, 909 F.2d 332, 333-34 (9th Cir.
1990).

255 7@0%

6 7@ 337.
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rebates could be policed, thus providing support for application of the filed
rate doctrine.

XV.I' ISSUES OF FRAUD AND INEQUITY

Should the filed rate doctrine be disregarded when claims are based
on fraud or inequity directed toward either policyholders or the
administrative agency involved? The majority of insurance cases hold that
claims of fraud do not prevent application of the doctrine. For example, the
court in "#3%&'()*+,-+./%*'%&'+01%&%*/2+3*(1&%0*tehsd)ed that the
doctrine “precludes fraud claims because it operates on the presumption
that the plaintiff had knowledge of the filed rates and, thus, could not
reasonably rely upon the regulated entity's misrepresentations or omissions
of material facts.””*® Some courts, as discussed below, clarify that the filed
rate doctrine bars claims of fraud only if rates are specifically implicated.

While refusing judicial intervention in the face of fraudulent
conduct may seem inequitable, application of the doctrine in such cases
avoids discrimination among policyholders and interference by the
judiciary in agency affairs. As acknowledged in !")(+,+./%/4+6%&7+6"&4+%*'+
5%(1%8/2+ Shin regulatory matters of federal law, the Supreme Court
recognizes that the filed rate doctrine “may seem harsh in some
circumstances™®’ but accepts that result in order to prevent courts from
upsetting agency authority.”*® Consideration should also be given to the fact
that policyholders subjected to fraud may have redress through the agency
system in the form of rebates or premium deductions granted to all
similarly situated policyholders.**

A.! CASES FINDING THE DOCTRINE NOT BARRED BY ALLEGATIONS OF
FRAUD OR INEQUITY

The federal district court for the District of Delaware in 9#5&%2+,-+
6"'48"/2+:%/")*%8+ ;" [BY1&%*#4+ 5)elied on Third Circuit precedent in
the telecommunications industry in stating “that there is no fraud-in-the-

2% Richardson v. Standard Guar. Ins. Co., 853 A.2d 955, 962 (N.J. Super. Ct.
App. Div. 2004) (citing#Weinberg v. Sprint Corp., 801 A.2d 281, 286 (N.J. 2002)).

71, 469 F. Supp. 2d at 739 (quoting AT&T Co. v. Cent. Office Tel., Inc.,
524 U.S. 214,223 (1998)).

88 3'- at 739-40 (citing H.J. Inc. v. Nw. Bell Tel. Co., 954 F.2d 485, 492 (8th
Cir. 1992)).+

29 44 H.J. Inc. v. Nw. Bell Tel. Co., 954 F.2d 485, 491 (8th Cir. 1992).
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XVIL! APPLICATION OF THE FILED RATE DOCTRINE IN
SPECIFIC AREAS

While the filed rate doctrine is not limited to specific realms, it
does seem to appear more frequently in relation to certain types of claims.
Following is a discussion of the doctrine as applied to antitrust claims,
discrimination claims, alleged violations of the Racketeer Influenced and
Corrupt Organizations Act,’* breach of contract claims, and to allegations
regarding the wrongful receipt of kickbacks or unearned premiums—all
areas in which the doctrine is commonly raised.

A.! RESTRAINT OF TRADE AND ANTITRUST CLAIMS

The filed rate doctrine arises frequently in conjunction with claims
of antitrust and restraint of trade violations in the insurance industry. For
example, in ""#$%& % ()*)#%+*,-%+.,#%/% 0*12*")B&addit recognized
that the gravamen of the plaintiffs’ claims was that the defending insurers
concertedly and in restraint of trade agreed not to offer homeowners’
insurance coverage in coastal areas unless a percentage-based hurricane
deductible was allowed.”*® In ruling that the claims were barred for reasons
including the filed rate doctrine, the court recognized that the doctrine
“prohibits a party from recovering damages measured by comparing the
filed rate and the rate that might have been approved absent the conduct in
issue.”**” The court further set forth its reasoning as follows:

Allowing the plaintiffs to circumvent the established
statutory process for approval of insurance rates by
allowing the Court to become enmeshed in the rate-making
process would undermine Alabama's current regulatory
regime, which, through its statutory administrative
remedies, is designed to be self-policing. If this Court
strikes the hurricane deductible, thereby increasing
coverage under the policies, that necessarily affects a
decrease in the defendants' effective rates and disturbs the
commissioner's rate-making authority. Therefore, pursuant

18 U.S.C. §§ 1961-68 (2006 & Supp. 111 2009).

6 Allen v. State Farm Fire & Cas. Co., 59 F. Supp. 2d 1217, 1230 (S.D. Ala.
1999).

7 56'at 1227 (quoting Calico Trailer Mfg. Co. v. Ins. Co. of N. Am., 155
F.3d 976, 977 (8th Cir. 1998)).
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I"#"$%#"&'ecognized that the Third Circuit has “carved out a non-rate
anticompetitive activity exception” to the filed rate doctrine's preclusive
effect in antitrust actions. Under that exception, the filed rate doctrine does
not apply to situations, such as that occurring in !&()*+!%,)+-*") , in which
it was found that the defendants acted to inhibit lower cost competitors
from entering the shipping market following technological advances
enabling shipment of iron ore by means other than rail.*> Specifically, the
railroads illegally conspired and acted to prevent the movement of iron ore
by trucking through, for example, restricting the lease and sale of railroad-
owned dock property.”® The plaintiffs contended that absent the
conspiracy, they would have paid lower costs for the transportation of iron
ore.”> Addressing the fact that rates were filed with the ICC, the court in
1&()*+1%,)+-*") explained the non-rate activity exception to the filed rate
doctrine as follows:

We recognize that the success of anticompetitive non-rate
activity would coincidentally implicate rates promulgated
under the jurisdiction of the ICC. It is fully consistent with
)&$/+ [01+2/"3%P&+4A+58&*#/()6#)*'+7%"8(%phbR& ver,
to accept these rates as lawful and nonetheless to conclude
that through non-rate activities, particularly the restriction
on the sale or lease of dock space and the refusal to deal
with potential competitors, the railroads effectively
retarded entry of lower cost competitors to the market. The
instrument of damage to the steel companies was the
absence of the lower-cost combination. In contrast, the
Supreme Court in .)&$/+ made it clear that “the instrument
by which Keogh is alleged to have been damaged is rates
approved by the Commission.”

The court in 1&()*+ 1%,)+ -*")+ recognized that “[i]t was the railroads’
hindering the development of the market which defines this antitrust
litigation.”>’

330)) 1&0*+1%,)+-*") , 998 F.2d at 1159-61;+;'+*)+ <%1+="#8)+;'61+>'#"#*?6#+
I"#"$1648 F. Supp. 2d at 680 (citing Bar Techs., Inc. v. Conemaugh & Black Lick
R.R. Co., 73 F. Supp. 2d 512, 518 (W.D. Pa. 1999)).

B1&()*+1%,)+-*") , 998 F.2d at 1152-53.

% @4t 1154

36 -@mt 1159 (quoting Keogh v. Chicago & Nw. Ry., 260 U.S. 156, 161
(1922)).

37 @4t 160.
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the doctrine stating as follows:

The filed rate doctrine does not apply to the present case
because these states do not appear to conduct
administrative oversight in the extensive manner typical of
situations implicating the doctrine. For example, unlike
utility customers, MCO subscribers (or their employers)
presumably have some flexibility to search for varying
amounts of coverage at various rates other than a flat rate
set by a regulatory regime.***

The court also noted that even if the doctrine applied, the plaintiffs did not
challenge the rate structure itself.*”> Notably, the court did not entirely
foreclose application of the filed rate doctrine in all RICO cases.

D.! BREACH OF CONTRACT

Courts adopting the filed rate doctrine in the insurance area seem in
agreement that it is applicable to breach of contract actions implicating the
filed rate.*”® For example, the plaintiff in Kirksey v. American Bankers
Insurance Co. of Florida, claimed that he was charged more than the
amount to which he contractually agreed to pay for personal property
insurance.*” The court, however, found the claim barred stating that
“IpJlaintiff's argument that the contract . . . should control is of no
consequence since the filed rate controls.”® The court recognized that
while it “might disagree with the amount that is allowed for this type of
insurance, it has no power or authority to set legislative policy of the State
of Mississippi, to usurp the duties and responsibilities of the Mississippi
Department of Insurance.”*”’ Similarly, the court in Rios v. State Farm Fire

“*Id. at 1344.

425

426 See, e.g., Rios v. State Farm Fire & Cas. Co., 469 F. Supp. 2d 727 (S.D.
Iowa 2007);!Allen v. State Farm Fire & Cas.Co., 59 F. Supp. 2d 1217 (S.D. Ala.
1999); Korte v. Allstate Ins. Co., 48 F. Supp. 2d 647, 652 (E.D. Tex. 1999); In re
Empire Blue Cross & Blue Shield Customer Litig., 622 N.Y.S.2d 843 (App. Div.
1994), aff’d sub nom. Minihane v. Weissman, 640 N.Y.S.2d 102 (App. Div. 1996);
Stutts v. Travelers Indem. Co., 682 S.E.2d 769 (N.C. App. 2009).!

7 Kirksey v. Am. Bankers Ins. Co. of Fla., 114 F. Supp. 2d 526 (S.D. Miss.
2000).

8 Id. at 530.
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I"#$%&$'()" #*+recognized that “[o]nce the rates are filed and approved,
the ‘rights as defined by the [rate] cannot be varied or enlarged either by
contract or tort of the [regulated entity]”.”**
There is case law to the effect, however, that the filed rate doctrine
does not bar claims regarding either interpretation of or enforcement of a
contract of insurance consistent with the filed rate. For example, although
finding some of the plaintiff’s claims barred by the filed rate doctrine, the
court in *-/(0" 12" -1'+ 3/'41-(" 5+" 6$781-%" 9/:1" $7;" #$%&S'()" #*+
disregarded the doctrine in relation to a breach of contract claim involving
the interpretation of ambiguous language.”' The language at issue involved
the number of times the plaintiff’s premium could be increased yearly.**
Similarly, although finding some of the plaintiff’s claims barred by
the filed rate doctrine, the court in </=>$-;%*7" 5+" ?($7;$-;" 3&$-$7()"
@7%&-$7=1" #tbwed others to proceed.43 3 The court found that the
doctrine barred claims that the defendants misrepresented the costs and
benefits to be received from the purchase of the policies at issue. The
court’s reasoning was that under the filed rate doctrine, the plaintiff was
presumed to have knowledge of the filed rates and also that the doctrine
required the conclusion that the plaintiff had suffered no ascertainable
loss.*** The court recognized, however, that the plaintiff could proceed on
claims that the defending credit card issuers breached the terms of credit
insurance policies. Allowable claims included that the defendants
misconstrued contractual provisions in order to minimize benefits, failed to
make timely payments, miscalculated premiums, and ignored cancellation
notices.”” The court explained its ruling as follows:

There is nothing about the filed rate doctrine which would
preclude a consumer from suing for damages on a claim
that the insurer breached the policy as written. While the
doctrine precludes a claim for damages which would
indirectly cause the application of rates different from the

% Rios v. State Farm Fire & Cas. Co., 469 F. Supp. 2d 727, 735 (quoting
Keogh v. Chicago & Nw. Ry, 260 U.S. 156, 160 (1922)).

! Horwitz v. Bankers Life & Cas. Co., 745 N.E.2d 591, 606 (IIl. App. 2001)
(defendant conceded that the filed rate doctrine did not apply to the claim focusing
on ambiguities in the insurance contract itself).

432 @;+||

3 Richardson v. Standard Guar. Ins. Co., 853 A.2d 955 (N.J. Super. App.
Div. 2004).

“* @;4t 967.

435 @’+
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filed rates, and would also preclude plaintiff from seeking
relief, whether equitable or legal, for having been misled
by unconscionable sales practices which caused plaintiff to
enter into a contract consistent with the filed rate, the filed
rate doctrine does not preclude a consumer from suing for
damages by having been deprived of benefits which were
promised, and were consistent with the filed rate, but were
not delivered.**

Other insurance cases also express the opinion that the doctrine
allows actions to enforce contractual provisions not conflicting with filed
rates.”’ A case reaching an interesting result on a motion for partial
summary judgment involving a contractual dispute is Fuclid Insurance
Agencies, Inc. v. American Ass'n of Orthodontists.*® The insurer in that
case raised the filed rate doctrine as a defense to the claim that it had failed
to honor a contractual agreement to make “adjustments...over time based
on experience and actuarial calculations.” The court, however, stated that
although the reasonableness of the rates and the fact that they were
governed by regulatory agencies “may be factors in deciding this issue,
they are not dispositive.”**° Noting that no statute or case had been cited
prohibiting the insurer’s ability to fulfill its commitment, the court ruled
that the issue of whether the insurer complied with the agreement by
appropriately adjusting rates was one for the jury.*"' The court did not
expand upon how it believed rates should be used as factors in deciding
such a dispute.

E. Claims Involving Kickbacks or Unearned Premiums

Plaintiffs complaining of kickbacks paid by insurers to lenders for
the placement of insurance on mortgaged properties have sued under

436

437 See, e.g., U.S. Steel Corp. v. Lumbermens Mut. Cas. Co., No. CIV.A. 02-
2108, 2005 WL 2106580, at *8 (W.D. Pa. Aug. 31, 2005); Randleman v. Fid. Nat’l
Title Ins. Co., 465 F. Supp. 2d 812, 823 (N.D. Ohio 2006); Beller v. William Penn
Life Ins. Co. of N.Y., 778 N.Y.S.2d 82, 84-85 (App. Div. 2004).

¥ Euclid Insurance Agencies, Inc. v. American Ass'n of Orthodontists, No. 95
C 3308, 1998 WL 60775, at *4 (N.D. Ill. Feb. 5, 1998).
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various legal theories. As set forth below, cases conflict on whether the
filed rate doctrine bars such claims. Perhaps the better view is that while
the filed rate doctrine bars claims for damages based on filed rates that are
purportedly excessive, it would not prevent injunctive relief prohibiting the
payment of future kickbacks not affecting current rates. Such action would
not unreasonably interfere with the nonjusticiabilitystrand of the doctrine or
result in discrimination among policyholders. It should also be noted that,
depending on the jurisdiction involved, plaintiffs may fare better if relief is
sought under the federal Real Estate Settlement Procedures Act (hereinafter
“RESPA”).**

1. The Filed Rate Doctrine Applied to Bar Claims

In "#$%&'()*(+,"#-)$,(.-/01,1'2(3!4 , the plaintiff filed various
state law claims, including fraud, against the defending insurer.** The
plaintiff complained of undisclosed fees in the form of kickbacks paid by
the insurer to plaintiff’s bank in connection with the forced placement by
the bank of hazard insurance on mortgaged property.*** Referencing its
concern with preserving agency authority, the court found plaintiff’s claims
for money damages barred by the filed rate doctrine.*** The court noted that
plaintiff’s allegations of illegality in relation to the kickbacks did not
interfere with application of the doctrine.**

Similarly, the court applied the filed rate doctrine in 5-677$8()*(
995:2(;8"*, to bar claims that AARP improperly received an allowance for
its sponsorship of insurance plans.*’ The plaintiffs claimed that the filed
rate doctrine was inapplicable because the complaint involved gross
negligence and a breach of fiduciary duties, not the filed rate.*** The court
disagreed, however, stating that “[i]t has repeatedly been held that a
consumer's claim, however disguised, seeking relief for an injury allegedly
caused by the payment of a rate on file with a regulatory commission, is
viewed as an attack upon the rate approved by the regulatory

212 U.S.C. §§ 2601-17 (2006).

*3 Schilke v. Wachovia Mortg., FSB, 758 F. Supp. 2d 549 (N.D. I11. 2010).

#4(:<*at 561. The bank was contractually entitled to purchase insurance at the
plaintiff’s expense because the plaintiff failed to maintain insurance on the
property. ;<*

445 ;<*(

MO <*at 561-62.

*7 Roussin v. AARP, Inc., 664 F. Supp. 2d 412 (S.D.N.Y. Oct. 15, 2009),
,==><379 Fed. App’x 30 (2d Cir. 2010).

8. xat 414,
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commission.”** The court was persuaded that the plaintiff was seeking
recovery based on the difference between what she paid in premiums and
what she contended she should have paid — the type of accounting barred
by the filed rate doctrine.*’

In Morales v. Attorneys’ Title Insurance Fund, Inc., the federal
district court applied the filed rate doctrine to bar class action claims that
the defending insurers violated RESPA*' through the use of kickbacks and
fee splitting with mortgage brokers, lenders, and other agents. The court
found the doctrine applicable even assuming the correctness of the
plaintiffs’ position that the proper measure of damages was the return of all
premiums paid, not damages measured by the difference between the actual
rate and the rate charged.”” Stating that “the class action nature of the
proceeding in no way affects the important concerns of agency authority,
justiciability, and institutional competence,” the court in Morales dispensed
with the plaintiffs’ position that class actions reduce concerns of
discrimination thereby negating the need for the filed rate doctrine.”’
According to the court, the plaintiffs had no legal right to pay anything but
the promulgated rates; they had no injury; and, therefore, they lacked
standing to complain.** As set forth below, not all courts agree with the
Morales decision.

2. The Filed Rate Doctrine Found Inapplicable
Noting disagreement with Morales v. Attorneys’ Title Insurance

Fund, Inc., discussed above, the Third Circuit in Alston v. Countrywide
Financial Corp.,” declined to apply the doctrine to bar claims of illegal

9 Id. at 416 (quoting Porr v. NYNEX Corp., 230 A.D.2d 564, 660 (App. Div.
1997)).

“01d. at 416-17.

1 Morales v. Att’ys Title Ins. Fund, Inc., 983 F. Supp. 1418 (S.D. Fla. 1997);
12 U.S.C. §§ 2601-17 (2006).

2 Morales, 983 F. Supp. at 1428.

3 Id. (quoting Wegoland, 27 F.3d at 22).

% Id. at 1429. Although the plaintiff did not name lenders as defendants, the
court in Steven v. Union Planters Corp., No. 00-cv-1695, 2000 WL 33128256
(E.D. Pa. Aug. 22, 2000) likewise applied the filed rate doctrine to bar claims
under RESPA that the defending bank-related defendants improperly received
kickbacks from the plaintiff’s property insurer.

43 585 F.3d 753 (3d Cir. 2009).
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kickbacks under RESPA.*® The court in Alston was of the opinion that the
plaintiffs challenged illegal kickbacks or fee splitting, not the fairness of
rates.”’” In support of its decision, the court quoted Kay v. Wells Fargo &
Co.** as follows:

Statutes like RESPA are enacted to protect consumers from
unfair business practices by giving consumers a private
right of action against service providers. Plaintiffs may not
sue under the veil of RESPA if they simply think that the
price they paid for their settlement services was unfair.
Alternatively, plaintiffs bringing a suit under RESPA may
allege a violation of fair business practices through the use
of illegal kickback payments. The filed-rate doctrine bars
suit from the former class of plaintiffs and not the latter.*’

The court in Alston further cited the following four factors in
support of its decision: (1) The measure of damages was set by RESPA, so
there was no need to second guess rates; (2) All consumers affected were to
be protected by RESPA, not just those bringing suit; (3) Congress intended
that RESPA apply to mortgage insurance; and (4) RESPA, as a remedial
statute, should be construed broadly.*® The court concluded by stating that
it was clear that the plaintiffs challenged defendant Countrywide’s
allegedly wrongful conduct, “not the reasonableness or propriety of the rate
that triggered that conduct.”*!

Another case leaving open the possibility that claims brought under
RESPA may survive application of the filed rate doctrine is Schilke v.
Wachovia Mortgage, FSB.** The court in Schilke relied on the filed rate
doctrine in dismissing state law claims for damages made against the
defending insurer in relation to alleged wrongful kickbacks. The court,
however, distinguished A/ston on the basis that the plaintiff was not “suing

4612 US.C. §§ 2601-17 (2006); Alston, 585 F.3d at 764 (expressing
disagreement with Morales).

7 Alston, 585 F.3d at 764 (citing Alexander v. Wash. Mut., Inc., No. 08-8043,
2008 WL 2600323, at *3 (E.D. Pa. June 30, 2008); Kay v. Wells Fargo & Co., 247
F.R.D. 572 (N.D. Cal. 2007)).

¥ Kay v. Wells Fargo & Co., 247 F.R.D. 572, 576 (N.D. Cal.2007).

123 Alston, 585 F.3d at 764 (quoting Kay, 247 F.R.D. at 576).

1d.

1 1d. at 765.

%2 Schilke v. Wachovia Mortg., FSB, 758 F. Supp. 2d 549, 562 (N.D. IlL.
2010).



2012 FILED RATE DOCTRINE 447

under RESPA or any other federal law stemming from Congressional intent
to circumvent the filed rate doctrine.”**

Additionally, the court in T"#8%&" ()" *+,,-" - %/-010," ¥/%2#3" 4&5)
refused to apply the file rate doctrine to bar a complaint that the defending
lender wrongfully entered into an arrangement with an insurer by which the
lender received fees and commissions recouped from borrowers through
the payment of higher insurance premiums.*** The plaintiff claimed that by
doing so, the lender breached its contract and also violated its duty of good
faith and fair dealing. In refusing to apply the filed rate doctrine, the court
stated that the challenge was “not so much a challenge to the rate itself as it
is to the lender’s right under the lending contract to place insurance in such
a manner as to cause its borrowers’ payment of unnecessary fees.””**

XVIIL.! THE FUTURE OF THE FILED RATE DOCTRINE
I

What about the future of the filed rate doctrine? At the federal
level, Congress has taken no action to abrogate the doctrine. Additionally,
the U.S. Supreme Court recently denied certiorari in a case involving the
filed rate doctrine, 6%+18'()'*"7,+-8'91-"%&1+' :"-+,'48$2/185," ; %),*® which
is not surprising in view of the Court’s pronouncement in <=21/,'6" ; %)"()’
9"101/1'*/%&-",/" - 1/"»" that “[i]f there is to be an overruling of the ?,%0@
rule, it must come from Congress, rather than from this Court.”*"’

As previously mentioned, ongoing disagreement regarding the
doctrine’s application in the insurance arena is illustrated by the recent
cases of 4&'/," :"-+,"48$2/185," A&-"-/2%- ;1%$,$"® and ;+1/B'()'C/27,&"1+
48$2/185," ;%)' %' AD,/'51*” reaching conflicting decisions regarding
application of the doctrine to claims arising under Ohio state law.*”

463 47) at 560."

% Gipson v. Fleet Mortg. Grp., Inc., 232 F. Supp. 2d 691 (S.D. Miss. 2002).

%95 47) at 707. The court in' 1"#$%& did, however, apply the doctrine to bar a
claim that the defending insurer illegally obtained rates through committing fraud
on the state’s department of insurance. 47) at 703.

6 365 Fed. App’x 271 (2d Cir. 2010), 5,/-)'7,8",7, 131 S. Ct. 261 (2010).

467 Square D Co. v. Niagara Frontier Tariff Bureau, Inc., 476 U.S. 408, 424
(1986).

8 702 F. Supp. 2d 840 (N.D. Ohio 2010).

“® Clark v. Prudential Ins. Co. of Am., No. Civ. 08-6197 DRD, 2011 WL
940729 (D.N.J. Mar. 15, 2011).

0 uD#L/, 48"/, -+, 489) A&-/28-' 18,8, 702 F. Supp. 2d at 861-65
(adopting the filed rate doctrine in regard to claims under Ohio state law)," E"-@
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STEVEN PLITT

ks

The article advocates for an exclusive unified remedial approach
to insurer bad faith claims in the worker’s compensation context as
opposed to a mixed statutory and common law approach. The article
considers the various jurisprudential positions on common law bad faith
causes of action. The article then details the legislative response to the
bad-faith cause of action, with a focus on legislation designed to make the
Worker’s Compensation Act the exclusive remedy for bad faith misconduct
by insurers. The judicial response to this legislation is also highlighted.
The article then focuses on legislative attempts to impose penalties on
insurers as a deterrent to insurer misconduct. Lastly, the article proposes
in detail a unified approach utilizing an administrative adjudicatory system
that benefits from knowledgeable and experience triers of fact. The article
proposes keeping the current statutory framework in place but with an
escalating scale of penalties for insurer misconduct that would be coupled
with a requirement that insurers keep records of complaints filed against
them, as well as penalties assessed against them, for improper claims
handling. The penalties would then be escalated according to an insurer’s
penalty experience rating.

seskesk

The issue of whether a specific Workers’ Compensation Act
precludes common-law tort actions for an insurer’s bad faith conduct in
mishandling a claim for benefits has arisen in many American

" Steven Plitt is an Assistant Adjunct Professor of Law at the University of
Arizona College of Law. Professor Plitt is the current revising author for COUCH
ON INSURANCE 3D. He has written numerous books, law reviews and other
professional publications in the field of insurance law. Mr. Plitt is a nationally
recognized commentator on insurance law issues and has been retained in 24 states
as an expert witness and consultant regarding insurance law issues and claims.



452 CONNECTICUT INSURANCE LAW JOURNAL Vol. 18.2

jurisdictions." The issue has been resolved in different ways; the results
depend upon the particular facts alleged, the clements of the tort of
common-law bad faith within the jurisdiction, and the exclusivity and
penalty provisions of the relevant Workers” Compensation Act. The courts
are almost equally divided on this issue. There has been minimal scholarly
commentary analyzing the competing legal viewpoints which populate the
debate regarding the proper forum for resolving unfair claim handling
committed in the workers’ compensation context.

A large number of courts have held that common-law bad faith
actions are barred by the exclusivity provisions® of a particular Workers’
Compensation Act.’ Still other courts have recognized actions for conduct

' One court has observed that the tort of workers’ compensation bad faith
arises when an insurance company or a self-insured employer intentionally fails to
process or pay a claim without a reasonable basis for such action and the carrier
either knows or it is being unreasonable or fails to conduct an investigation
adequate to determine whether its conduct was reasonable.!"##!Rowland v. Great
States Ins. Co., 20 P.3d 1158, 1166 n.5 (Ariz. Ct. App. 2001).

? The exclusive remedy provisions of the Workers’ Compensation Acts are
designed to balance the interests of both employers and employees. On the one
hand the employer assumes liability for “accidental” injuries to employees
regardless of fault and, on the other hand, the employer is relieved of the
possibility of large damage verdicts which may jeopardize the future of the
employer’s business. "##!Gunter v. Mersereau, 491 P.2d 1205, 1206-07 (Or. Ct.
App. 1971) (motivating philosophy behind workmen's compensation acts is that
loss arising from accidents in industry should be distributed between employer and
consumer as cost of production); Woolsey v. Panhandle Refinery Co., 116 S.W.2d
675, 676 (Tex. 1938) (workers’ compensation objective is to do away with issues
of negligence, unavoidable accident, and contributory negligence, and to fix
amount recoverable free from uncertainty). Generally, under the exclusivity
provisions of the Act employees are not barred from bringing actions for
intentional torts against their employer, but if the employee elects to pursue a claim
under the Act the employee may waive his cause of action for the intentional tort.
"##$!#%&%ed Tool Co. v. Copelin, 610 S.W.2d 736, 739 (Tex. 1980) (intentional
tort action waived by proceeding under Act from injuries derived in course of
employment); H.L. Hutton & Co. v. District Court of Kay County, 398 P.2d 530,
534 (Okla. 1965) (election of remedy waives other claims).

3 H#$! #9H804rvin v. Shewbart, 442 So. 2d 80 (Ala. 1983) (provision for
circuit court action provides remedy for negligent or bad faith failure to pay
medical expenses); Stafford v. Westchester Fire Ins. Co. of New York, Inc., 526
P.2d 37 (Alaska 1974), '(#))*+#,I-.1 Cooper v. Argonaut Ins. Cos., 556 P.2d 525
(Alaska 1976) (20 percent penalty for late payment of benefit installments provides
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constituting bad faith although the tort was not characterized as such.* As
an example, a plurality of jurisdictions that have precluded a bad faith
cause of action have nevertheless recognized that certain other common-
law tort actions, particularly actions for intentional infliction of emotional
distress,” can be maintained against a workers’ compensation insurer.’

remedy for negligent or bad faith delay); Sandoval v. Salt River Project Agric.
Impr. & Power Dist., 571 P.2d 706 (Ariz. Ct. App. 1977) (Act provides procedures
in event of failure to provide benefits); Cervantes v. Great American Ins. Co., 140
Cal. App. 3d 763, 189 Cal. Rptr. 761 (1983) (10 percent penalty for unreasonable
delay in payment is exclusive remedy for willful and intentional, as well as
negligent delay); Old Republic Ins. Co. v. Whitworth, 442 So. 2d 1078 (Fla. Ct.
App. 1983) (penalty and attorney fee provisions are exclusive remedies for bad
faith); Robertson v. Travelers Ins. Co., 448 N.E.2d 866 (Ill. 1983) (50 percent
penalty for unreasonable or vexatious delay remedies insurer’s malicious deception
or outrageous conduct); Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa
1983) (statutory procedure for resolving dispute over treatment constitutes
exclusive remedy); Hormann v. New Hampshire Ins. Co., 689 P.2d 837 (Kan.
1984) (8 percent interest when carrier refuses to pay without just cause or excuse is
remedy for intentional refusals); Paradissis v. Royal Indem. Co., 507 S.W.2d 526
(Tex. 1974) (self-help and administrative procedures provide sole relief for
insurer's negligence).

* See, e.g., Martin v. Travelers Ins. Co., 497 F.2d 329 (Ist Cir. 1974); Gibson
v. Nat’l Ben Franklin Ins. Co., 387 A.2d 220 (Me. 1978); Broaddus v. Ferndale
Fastener Division, 269 N.W.2d 689 (Mich. Ct. App. 1978).

> The standard of proof for an intentional tort in the workers’ compensation
context can be very difficult to satisfy. As an example, a tort claim against a
workers’ compensation insurer alleging a bad faith failure to pay an insurance
claim is barred by the exclusivity provisions of Alabama’s Workers’
Compensation Act. Stewart v. Matthews Indus., Inc., 644 So. 2d 915 (Ala. 1994)
(citing ALA. CODE §§ 25-5-11, -52, -53 (1975); Farley v. CNA Ins. Co., 576 So. 2d
158 (Ala. 1991); Garvin, 442 So. 2d at 80; Oliver v. Liberty Mut. Ins. Co., 548 So.
2d 1025 (Ala. 1989); Nabors v. St. Paul Ins. Co., 489 So. 2d 573 (Ala. 1986);
Moore v. Liberty Mut. Ins. Co., 468 So. 2d 122 (Ala. 1985); Waldon v. Hartford
Ins. Group, 435 So. 2d 1271 (Ala. 1983). Although the Alabama Supreme Court
has held that a claim alleging bad faith failure to pay an insurance claim —in the
context of a workers’ compensation claim —is barred by the exclusivity provisions
of the Act, the court has also recognized that the tort of outrageous conduct or
intentional infliction of emotional distress can occur in a workers’ compensation
setting. See, e.g., Farley, 576 So. 2d at 158; Garvin, 442 So. 2d at 80. The Court in
Garvin v. Shewbart observed:
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carrier, provided that the exemption from liability given an
employee, officer or director or an employer or carrier
shall not apply in any case where the injury or death is
proximately caused by the willful and unprovoked physical
aggression of such employee, officer or director.'

The effect of Ky. REV. STAT. § 342.690(1) is to shield a covered
employer "#$%&'$%" ()fom any other liability to a covered employee for
damages arising out of a work-related injury.”” The Kentucky courts have
found that the immunity granted by the statute is “[e]xtensive, ranging from
disputes over the payment of injuries of the employee to allegations of
tortioug1 conduct related to dealing with the workers’ compensation claim
itself.”

In +*,-%.%%)!$./$0%1*)&2% 3(&/$ 4"/$k6 Connecticut Supreme
Court held that Connecticut would not recognize a common-law cause of

" 56-*71" , 236 S.W.3d at 13.

056-*71" | 236 S.W.3d at 13 (emphasis added); Travelers Indem. Co. v.
Reker, 100 S.W.3d 756, 760 (Ky. 2003). 8**$!-'6%Zurich Ins. Co. v. Mitchell, 712
S.W.2d 340, 341 (Ky. 1986) (“[T]he Workers’ Compensation Act provides an
exclusive remedy and consequently bars an employee’s tort action for separate
damages due to the untimely payment of benefits.”); 9*:*) , S.W.3d at 759%
(reaffirming this principle rejecting a civil lawsuit alleging bad faith in the
workers’ compensation context for a violation of Kentucky’s Unfair Claims
Settlement Practices Act, KY. REV. STAT. § 304.12-230, as being barred by the
exclusive remedy provision of the workers’ compensation statute); 9*:*) , S.W.3d
at 762 (reasoning that the Workers’” Compensation Act provided administrative
remedies for a delay in payment or failure to pay: “[T]he the statutory scheme of
the Workers’ Compensation Act . . . provides[s] civil remedies for an employee
who is injured by an employer’s ‘bad faith’ refusal to settle or to make payments
when due.”) (alteration in the original); %Y. REV. STAT. § 342.040(1) (West 2008)
(allowing for the imposition of interest at the rate of 18% upon an ALJ finding that
a “[Dlenial, delay, or termination in payment of income benefit was without
reasonable foundation.”).

?156-*71" , 236 S.W.3d at 14; Gen. Acc. Ins. Co. v. Blank, 873 S.W.2d 580,
582-83 (Ky. Ct. App. 1993) (holding that the Act precludes suit against the carrier
for alleged violation of the Consumer Protection Act and the UCSPA); Zurich Ins.
Co. v. Mitchell, 712 S.W.2d 340, 341 (Ky. 1986) (holding that the Act precludes a
civil action against the insurance carrier for failure to pay medical expenses under
either a common law “bad faith” theory or under the tort of outrage theory); Brown
Badgett, Inc. v. Calloway, 675 S.W.2d 389 (Ky. 1984).
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(1) instituted proceedings and/or interposed a
defense where no real or present controversy
exists as to the carrier's liability to pay the
compensation, but which are only frivolous or

182
are for delay;'® or

(2) unreasonably, vexatiously, or in bad faith
delayed or refused compensation payments;'®
or

(3) intentionally underpaid compensation.'**

(b) The penalty award as provided in this section is to be
the employee's exclusive remedy against an insurance
carrier or employer for engaging in conduct described
in subsection (a)(1), (a)(2), or (a)(3).

(c) Actions or conduct rising to the level described in
subsections (a)(1), (a)(2), or (a)(3) are to be defined by

exceed the lesser of 200% of total compensation due or $15,000”) "#$%& Streck,
'()*+, note 178 at 704 n.139.

182 _$$ 820 ILL. COMP. STAT. ANN. 305/19(k) (West 2011) (penalty available
where “proceedings have been instituted or carried by one liable to pay the
compensation, which do not present a real controversy, but are merely frivolous or
for delay”); MINN. STAT. ANN. § 176.225(1)(a) (West 1985) (“instituted a
proceeding or interposed a defense which does not present a real controversy but
which is frivolous or for the purpose of delay”) "#$%& Streck, '()*+, note 178 at
704-05 n.140.

18 _$%$,820 ILL. COMP. STAT. ANN. 305/19 (k) (West 2011) (penalty imposed
where insurer’s conduct unreasonable or vexatious in delaying payments); WIS.
STAT. ANN. § 102.18(1)(bp) (West. 2010) (statute sets applicable standard of
recovery for bad faith action) !"#$%&Streck, '()*+ note 178, at 705 n.141.

18 _$$ MINN. STAT. ANN. § 176.225(1)(d) (West 1984) (penalty may be
imposed where employer or insurer has “intentionally underpaid compensation™)
I"#$%&Streck, '()*+ note 178, at 705 n.142.
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improper claim handling.'” Typically these states require insurance
companies to keep a “complete record of all complaints of its insureds.”
Most states that impose this requirement specify that the records must
indicate the total number of complaints, their classification by type of
insurance, the nature of each complaint, the disposition of the complaint,
and the time it took to process each complaint.'”* While most states require
information regarding “complaints,” four states (Vermont,'” Florida,'"
Kansas'”’ and Massachusetts'”) also require recordation of any
“grievance” in addition to “complaints.” Only New Hampshire requires an
annual report to the insurance department regarding complaints.'”
Moreover, New Hampshire permits claimants to use this information in
administrative and judicial proceedings.*”

Evidence as to the numbers and types of complaints to the
insurance department against an insurer, and said
department’s complaint experience with other insurers
writing similar lines of insurance, shall be admissible in
evidence in an administrative or judicial proceeding
brought under this title, provided that no insurer shall be

195 ARK. CODE. ANN. § 23-66-206 (4)(A) (West 2001); CONN. GEN. STAT. §
38a-816(7) (West 2004); DEL. CODE. ANN., tit. 18 § 2304(17); FLA. STAT. ANN. §
626.9541 (1)(1)(3)(j); KAN. STAT. ANN. § 40-2404(10) (West 2000); LA. REV.
STAT. § 22:1214(17) (2006); MASS. GEN. LAWS Ch. 176D § 3(a)(10) (West 2007);
MICH. CoMP. LAWS SERV. § 500.2026(2) (LexisNexis 2008); MONT. CODE ANN. §
33-21-105(i) (2011); N.H. REV. STAT. ANN. § 417:4(XV)(a)(13) (209); N.I. STAT.
ANN. 17:29B-4(10) (West 2007); N.Y. INs. LAW § 2601(b) (McKinney 2009);
OKLA. STAT. ANN. Tit. 36 § 1250.5(14) (West 2011); 40 PA. STAT. ANN.
§1171.5(a)(11) (West 1999); TEX INS. CODE ANN. § 21.21-3(b)(6) (repealed 2005);
VT. STAT. ANN. tit. 8 § 4 724(10) (2005); W. VA. CODE § 33-11-4(10)
(LexisNexis 2011).

* Arkansas, Connecticut, Delaware, Kansas, Louisiana, Massachusetts,
Michigan, New Jersey, Oklahoma, Pennsylvania, Texas, Vermont, and West
Virginia.

195 VT. STAT. ANN. tit. 8 § 4724(10) (2005).

% FLA. STAT. ANN. § 626.9541 (1)(1)(3)(j) (West 2004).

17 KAN. STAT. ANN. § 40-2404(10) (West 2000).

1% MASS. GEN. LAWS ANN. Ch. 176D § 3(a)(10) (West 2007).

19 N.H. REV. STAT. ANN. § 417:4(XV)(a)(13) (2009).

200 4t 8 417:4(XV)(b).
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be able to be dismissive about what produced the financial loss, i.e., a
rogue jury.

The availability of accurate information regarding the failure of a
particular insurance company’s claim handling guidelines within its field
offices is essential to positive change. Presently, only 13 states require
insurance companies to keep records regarding all complaints and/or
grievances made as the result of perceived claim mishandling under the
NAIC Model Act.*”” A uniform adoption of mandatory record keeping in
the workers’ compensation context must be a focus of any regulatory
approach to claim handling practices. Requiring insurance companies to
provide detailed annual reports to the insurance department and industrial
commission in the states in which they underwrite business regarding the
number of complaints and grievances classified by type of violation and
information regarding the nature of each complaint, together with the
complaint’s disposition would assist not only insurance departments in
regulating the industry, and assist administrative law judges in assessing
penalties but would also assist insurance company executives. Information
regarding fines/penalties imposed which can be allocated by classification,
together with a report of attorney’s fees expended would bring to the
forefront the true cost of claim mishandling.

V. CONCLUSION

Courts are equally divided on whether a common-law tort of bad
faith should be permitted in the workers’ compensation context. The legal
analysis used by courts for these competing viewpoints on this issue are
cogent and cannot be dismissed easily.

The respective state Workers’ Compensation Acts provide an
efficient mechanism for employees and insurers to resolve disputes relating
to work-related injuries in a timely and expeditious manner. The system
provides a knowledgeable trier of fact through experienced hearing officers
and administrative law judges. Utilizing the existing workers’
compensation system to resolve issues involving alleged insurer
misconduct and bad faith would permit a timely resolution of any
impediments to the disposition of an employee’s compensation for work-
related injuries. However, in order to provide sufficient deterrence,

207 Arkansas, Connecticut, Delaware, Kansas, Louisiana, Massachusetts,
Michigan, New Jersey, Oklahoma, Pennsylvania, Texas, Vermont and West
Virginia.
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101.1 of the Treaty on the Functioning of the European Union (“TFEU”)
and Section 1 of the Spanish Competition Act (“SCA”) by organizing and
taking part in a conspiracy to raise the prices of mandatory property
insurance for new buildings.’

II.  SPANISH DECENNIAL INSURANCE FOR NEW HOUSING

The Spanish building industry sprawl of the 1980s and 1990s was
followed by complaints regarding the quality of buildings and protection of
buyers. For that reason, new legislation was enacted in the late 1990s to
strengthen and clarify liability rules in this area.

The Spanish Act 38/1999 on building regulations was put into
effect on May 6, 2000.> The Act introduced a complete and modern legal
framework for the building industry in Spain. It clarified the duties and
liabilities of all the agents involved in the building process, with the aim of
assuring better quality of new buildings (including functionality, security
and occupancy), as well as better conditions and guarantees for purchasers
of the new buildings.

Among other relevant provisions, the 38/1999 Act requires
property promoters or developers to subscribe to a ten-year IDI policy for
newly constructed housing.* Building developers are legally responsible for

http://www.businessinsurance.com/article/20091122/ISSUE01/311229973?tags=|7
6/80.

* See Consolidated Version of the Treaty on the Functioning of the European
Union art 101.1, Mar. 30, 2010, 2010 O.J. (C 83) 88 [hereinafter TFEU], available
at http://eur-lex.europa.cu/en/treaties/index.htm; Defensa de la Competencia art. 1
(B.O.E. 2007, 159) (Spain) [hereinafter SCA] (unofficial translation available at
http://www.cncompetencia.es/Inicio/Gestion
Documental/tabid/76/Default.aspx?Entryld=18425&Command=Core_Download&
Method=attachment).

? Ordenacion de la Edificacion (B.O.E 1999, 266) (Spain).

* Articles 9.2.d and 19.1.c, and Additional Disposition 2.1 of the Spanish
Building Regulations Act gives the builder the option of buying the insurance on
behalf of the developer, who initially has the legal obligation to purchase insurance
[Section 19.2.d]. Before 2000, liability insurance for architects and builders was
available and regularly purchased in accordance with Section 1591 of Spanish
Civil Code, which makes architects and builders liable for building defects over a
period of 10 years beginning with the end of the construction work (if the defects
had to do with vices on ground, construction, or direction of building work). Based
on general insurance contract law, prior to the 1999 Act there were different
insurance products available to those involved in building work, including
professional liability insurance, liability insurance, all-risks building insurance, and
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any harm resulting from the building’s foundation and other structural
elements for 10 years after the completion of the building’s construction.
The extent of decennial liability includes material damages to the building
arising from inherent vices or defects in the masonry, supports, beams,
framework, load-bearing walls or any other structural elements that
threaten the building’s solidity, mechanical resistance and stability. The
Act makes the purchase of insurance for such liabilities compulsory, and
makes the buyer of the home the beneficiary to the policy.” IDI provides a
mechanism for reducing or avoiding construction defects litigation.

The mandatory nature of decennial IDI, including an obligatory
100% coverage of construction management expenses, such as paying
professional fees and permits (deductibles could not exceed 1% of the total
sum insured), had the effect of providing a background in which an
anticompetitive agreement by insurance and reinsurance companies could
easily flourish. Neither policyholders (namely, housing developers) nor
insurers have much choice regarding certain features of the policy,
including whether to contract and the extent of coverage to insure.’
Obviously, in this sense, demand for decennial IDI is highly inelastic
(must-contract service).

decennial liability insurance. See Josefa Brenes, GARANTIAS POR DEFECTOS EN LA
CONSTRUCCION EN LA LEY DE ORDENACION DE LA EDIFICACION 51-71 (Apr.
2005); Angel Carrasco Perera, Comentario al articulo 19, in COMENTARIOS A LA
LEY DE ORDENACION DE LA EDIFICACION 351, 358-66 (Angel Carrasco Perera,
Encarna Cordero Lobato, M? del Carmen Gonzalez Carrasco eds., 3d ed. 2005).

> According to Section 20.1 of the Spanish Building Regulations Act, the
insurance policy details must be presented to the Notary and must be included in
the public deed of the building to be registered in the Real Estate Registry. Without
this, registration is not possible, and any further sale transactions would not be
notarized. See Brenes, supra note 4, at 357-79; Antonio J. Jiménez Clar, El Sistema
de Seguros en la Ley de Ordenacion de la Edificacion, 6 REVISTA DE DERECHO
PATRIMONIAL 19, at 43-45, 61-64 (2001); JESUS ESTRUCH ESTRUCH, LAS
RESPONSABILIDADES EN LA CONSTRUCCION 855-59 (2d ed. 2005).

® Contractual freedom and choice is severely limited, if not abolished,
although some authors assert that there still remains the possibility for both
potential policyholders and insurers to choose their contractual parties and alert
them to possible distortions provoked by the mandatory nature of IDI, ranging
from insurance companies’ inclusion of abusive contract terms against the insured
to excessive judicialization or an increase in housing prices. See Eduardo Pavelek
Zamora, Seguros Obligatorios y Obligacion de Asegurarse, 106 REVISTA
ESPANOLA DE SEGUROS 235, 240 (2001); FEDERICO ARNAU MOYA, LOS VICIOS DE
LA CONSTRUCCION: SU REGIMEN EN EL CODIGO CIVIL Y EN LA LEY DE
ORDENACION DE LA EDIFICACION 295-96 (July 2004).
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Aside from mandatory ten-year insurance coverage for building
developers, optional supplementary coverage is available in three-year
increments in accordance with the 38/1999 Act decrees on water tightness
of roofs and walls, as well as other elements that affect the stability and
habitability of a building. The Act also prescribes a one-year liability
period for the builder regarding the condition of finishing elements
(“snagging list”). Supplementary coverage for this liability is also
available. In these last two instances, insurance is not required. However,
insurance companies frequently offer voluntary, supplementary coverage to
housing promoters who purchase the mandatory decennial insurance for
new residential developments.’

The requirement of mandatory insurance was also the starting point
of a new market for decennial insurance in Spain that grew hand-in-hand
with the growth of the construction industry until 2007, but which
decreased dramatically thereafter (see Table 1).

TABLE 1. THE DECENNIAL IDI MARKET IN SPAIN (2000-2008)

Year | Number of | Coverage Total Price
contracts Amount (€) (€)

2000 | 2,042 2,193,975,000 15,056,000

2001 | 14,948 10,471,910,000 65,486,000

2002 | 26,143 21,922,843,000 145,258,000
2003 | 26,302 31,062,129,000 225,002,000
2004 | 32,559 41,865,225,000 312,895,000
2005 | 35,157 46,650,215,000 355,069,000
2006 | 38,111 52,080,802,000 386,404,000
2007 | 36,508 50,505,917,000 355,557,000
2008 | 17,515 25,632,962,000 174,116,000

Source: NCC Resolution of 12 November 2009, S/0037/08, Finding of
Fact 2.4.

On the other hand, the origins and evolution of the decennial IDI
market in Spain were characterized by the substantial concentration of the
offering of this type of insurance by three companies. From the beginning,
insurers Asefa, MAPFRE and Caser together held 60% of the market.® The

7 For more information on the additional coverage normally included in IDI
policies in excess of the mandatory coverage, see Brenes, supra note 4, at 180-86.

¥ Asefa is co-owned by the French insurance company Société Mutuelle
d’Assurance du Batiment et des Travaux Publics (SMABTP) and the French
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rest of the market was fragmented in smaller shares held by about fifteen
other insurance companies.

On the other hand, from its inception, the decennial IDI market was
deeply affected by reinsurance contracts between the four primary
reinsurers active in this market: Suiza, MUNCHENER, SCOR and
MAPFRE RE.” In general, the influence of reinsurers on contractual and
underwriting conditions of any direct insurance contract is well known."

Firstly, two of the four reinsurance companies were affiliates of
two of the main IDI insurers (SCOR and MAPFRE RE). Secondly, when
mandatory IDI was established in May 2000, reinsurance contracts for
decennial IDI were structured as proportional quota share schemes, shifting

reinsurer SCOR. See NCC Decennial IDI Resolution, supra note 1, Finding of Fact
1.1, at 7. Apparently, Asefa is heavily dependent on its insurance activities in the
construction market, in which it is strongly specialized.

’ MAPFRE RE mainly reinsured the decennial IDI contracted with MAPFRE
Empresas, and later on retroceded it to the other three main IDI reinsurers. See
NCC Decennial IDI Resolution, supra note 1, Finding of Fact 2.7, at 20. Despite
being two independent legal entities, both companies belonged to the same
corporate group, and the NCC took that into consideration when assessing their
behavior, deciding they did not deserve separate fines. See id., Legal Ground 9th,
at 68-69.

' Underwriting philosophy and underwriting success by direct insurers are
conditions considered by reinsurers before signing a reinsurance contract with
them. See Aviva Abramovsky, Reinsurance: The Silent Regulator?, 15 CONN. INS.
L.J. 345, 375 (2009) (“Just as with primary insurance, the existence of a
reinsurance agreement limits the options of insurer action if they wish to benefit
from the reinsuring agreement.”); see also id. at 377 (“Rather it is the identification
that terms and standards common to the reinsurance relationship have the potential
to affect insurance company action as regards their primary policyholder in areas
that come within the bounds of current insurance regulatory interests. Specifically,
insurer practices in underwriting and claims handling.”).. In the Decision of Dec.
20 1989, relating to a proceeding under Article 85 of the EEC Treaty, the EU
Commission showed how a collaborative agreement among reinsurers restricted
competition both in German reinsurance and in direct insurance markets for
machinery loss-of-profits insurance and space insurance. See Commission
Decision 1V/32.408-TEKO of 20 Dec. 1989, 1990 O.J. (L 13) 34. Indeed,
regarding the limits reinsurers face in exercising their influence on insurance
carriers, the EU Commission held that “TEKOQ's coordination activity goes well
beyond the influence of reinsurers that is otherwise customary on the market, since
reinsurers generally confine themselves to checking the premiums and the terms
and conditions worked out by direct insurers and neither calculate the direct
insurers' offers for them at the outset nor serve as a permanent joint information
and advisory body for a specific group of undertakings.” Id. at 36.



2012 THE SPANISH PROPERTY INSURANCE CARTEL 515

a higher share of risk exposure to the reinsurers, who correspondingly
shared an even proportion of the premium.'' Premiums and losses were
shared on the same pro-rata basis (for more on this, see infra § 2.1).
Because of the agreement amongst the four reinsurers active in the IDI
market, no alternative type of reinsurance contracts were available for
purchase. This severely constrained potential competition in the market by
both direct insurers and reinsurers willing to follow other contractual
schemes.'”> Only in 2007, when the cartel was brought to light by the NCC,
did facultative reinsurance contracts and non-proportional reinsurance
agreements come into use.” Such agreements came into use in the form of
stop-loss or excess-loss, in which the basis is the loss incurred and not the
risk ceded, with the reinsurer covering a set amount of the loss exceeding
the amount retained by the insurance carrier."*

. THE MECHANICS OF THE SPANISH PROPERTY
INSURANCE CARTEL

According to the evidence discovered by the NCC, the year after
the 38/1999 Act became effective (i.e., when mandatory decennial IDI was
established), there were contacts amongst IDI carriers and IDI reinsurers
concerning excessive competition in this new market. Apparently,
competition led to a dramatic decrease in IDI premiums, and some of the
companies active in that market decided something needed to be done to
stop that trend. It is unclear how many meetings took place and who was
part of those meetings, but it is well settled that there was a common
understanding between Asefa and MAPFRE (the IDI carriers) and Suiza,
MUNCHENER and SCOR (the reinsurers) that premiums had to be
increased and that uniform contracting conditions should be followed
throughout the decennial insurance market."

1" See Patrick L. Brockett, Robert C. Witt & Paul R. Aird, An Overview of
Reinsurance and the Reinsurance Markets, 9 J. INS. REG. 432, 435-37 (1991).

2 1t does not seem that the proportional quota share reinsurance and the
refusal to write any other type of reinsurance contract was aimed at protecting
reinsurers’ financial health, but only to ensure that no primary insurer would be
able to sell IDI contracts that did not follow the premiums fixed by the cartel. See
Hartford Fire Ins. Co. v. California, 509 U.S. 764, 792 (1993).

" Indeed, no more proportional quota share treatises were written after that
time.

14 See NCC Decennial IDI Resolution, supra note 1, Findings of Fact 2.6-2.7,
at 17-20.

1% See id., Findings of Fact 3-6, at 22-23.
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The main outcome of this understanding was a draft prepared by
Asefa at the end of August 2001, entitled “Corrective Measures Decennial
Damage Insurance”, which set market-wide standards for technical and
commercial features of decennial insurance. The Asefa draft contained
some technical requirements for IDI contracting and quality control, as well
as several measures that involved a minimum price-fixing agreement. In
December 2001, after discussions with MAPFRE and the IDI reinsurers, a
new version of the document was finally agreed upon by Asefa, MAPFRE
Empresas, MUNCHENER, Suiza and SCOR, entitled “Corrective
Measures Decennial Damage Insurance-2002"."°

A. CARTEL ORGANIZATION AND OPERATION

Several other meetings between IDI insurers, reinsurers and third-
party IDI providers (including savings and bank associations) took place in
2002 to fine-tune the pricing conditions agreed upon for IDI contracts, but
according to the NCC, the effects of the cartel commenced in January
2002."7 Starting at that point, IDI reinsurance contracts included the agreed
upon corrective measures; indeed, minimum pricing and underwriting
conditions for direct IDI established by the cartel were annexed to
reinsurance contracts between 2002 and 2007."®

Reinsurance was key in the organization of the cartel.”” The
generalization of proportional quota share reinsurance treatises as the only

1 See id., Findings of Fact 7-11, at 23-24.

17 See id., Findings of Fact 13-19, at 26-28. Some cartel members raised
doubts regarding the compliance of all reinsurers with the agreed-upon corrective
measures. See id., Finding of Fact 15, at 26-27. Apparently, the most important
moment took place on May 7, 2002, when Asefa and all the reinsurers agreed to
new minimum price conditions and monthly monitoring meetings to examine
defections. See id., Finding of Fact 18, at 27-28.

18 See id., Findings of Fact 12, 20-24, at 24-26, 28. The NCC assumes a year
(from January to December) as the minimum duration of a cartel, because that is
the typical duration of reinsurance contracts. /d.

" In other competition cases in the insurance market, authorities have found
reinsurance crucial to structuring anticompetitive behavior. See EU Commission
Decision of 30 March 1984, relating to a proceeding under Article 85 of the EEC
Treaty, 99 10, 16, 23 (IV/30.804- Nuovo CEGAM, OJ L99, of April 11, 1984, 29-
37) (regarding engineering insurance in Italy). In one famous U.S. case, reinsurers
were key in a conspiracy by direct insurers to change certain policy terms on
commercial liability insurance and property insurance policies (reducing risk
exposure to insurance carriers). Hartford Fire Ins. Co. v. California, 509 U.S. 764,
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of the cartel and indirectly imposed on the rest of the market through the
influence of reinsurers (see supra §§ I11.B, C).*

C.! LACK OF AN ALTERNATIVE COMPETITIVE EXPLANATION

If the direct evidence of the existence of the cartel was not enough,
the NCC also rejected alternative explanations of their agreements that
were put forward by cartel members.*’ In providing a more solid ground for
its conclusions, the NCC set aside all of the arguments advanced by the
conspiring insurers and reinsurers on plausible lawful and competitive
reasons that could justify their behavior.

Of course, the NCC did not determine that the proportional share
treatises agreed to by conspiring reinsurers and direct IDI insurers, in
which reinsurers fixed some minimum direct insurance pricing terms, were
anticompetitive per se. Nevertheless, it was suspicious that no other type of
reinsurance was available, and that the reinsurance members of the cartel
acted against any attempt for any other type of reinsurance contracts to be
written.

However, the NCC determined that it was more than suspicious
that there was no competition below certain threshold premiums in IDI
insurance (following the pricing conditions set by IDI reinsurers which
were identical throughout the market, see supra § III.A). There is no
plausible explanation for the uniform premiums in the IDI market other
than the minimum price fixing agreement by reinsurers (and the three
larger IDI carriers), in violation of Article 101.1 of TFEU and Section 1 of
SCA.

D.! FINES AND DAMAGE CLAIMS

The NCC deemed Asefa, MAPFRE Empresas, Caser,
MUNCHENER, Suiza and SCOR to be part of a cartel that fixed minimum
prices in the IDI market from 2002 to 2007. Operating at two levels,
reinsurance and insurance, the cartel had an atypical and complex structure
that included horizontal agreements at each of the two levels coupled with

* See NCC Decennial IDI Resolution, supra note 1, Legal Ground 3rd, Y 10-
16, at 53-57. The NCC even found evidence indicating that cartel members knew
about the unlawful nature of their behavior, with several references made by them
as to how important it was to keep all their contacts and agreements secret and
away from competition authorities. See id., Legal Ground 4th, 41 3-5, at 54.

¥ See id., Legal Ground 5th, at 58-60.
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