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In this article, Kenneth Abraham examines the concept of liability for bad 
faith practices on the part of insurers.  Abraham asserts that liability for 
bad faith is a concept that has existed for roughly half a century despite its 
inability, as of yet, to be recognized as part of the formal body of insurance 
law. Abraham details what has been, to some extent, a transmogrification 
with respect to the bad faith claim handling practices of the insurance 
industry.  What once could be dismissed as nothing more than the 
occasional isolated incident, or “screw up,” can now be characterized by 
incidences of systemic bad faith.  Abraham provides four examples, each 
one highlighting some form of systemic bad faith practice undertaken by an 
insurer.  Abraham closes with a discussion of the uniqueness of the insurer-
consumer relationship and how that relationship creates obligations of fair 
dealing for insurers which simply do not exist for other private enterprises. 
"
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"
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The common theme running through the foregoing expressions 
emerges from the unique characteristics of insurance itself. All contracts 
involve transfers of risk in some way, typically at the margin of some other 
sale or exchange, but what distinguishes insurance contracts is the fact that 
they exist for the !"#!$%& of transferring risk. Courts have sought to 
capture this idea, usually when deciding the boundaries of state regulatory 
authority over transactions that have the look and feel of insurance but may 
be something else, in the principle that to constitute an insurance contract, 
the transfer and distribution of risk must be the “principal object and 
purpose” of the contract,8 the very essence of the exchange that gives the 
contract its “distinctive character.”9 Because the party casting off risk 
through an insurance contract has such an extreme amount of reliance on 
the presumed enforceability of the contract and puts so much financial and 
emotional well-being at stake in the transaction, all in circumstances where 
the insurer knows from the beginning of the magnitude and importance of 
this investment (indeed, the insurer markets the product through assurances 
of security to the insureds), the protections afforded by law to this party 
must be safeguarded with utmost rigor. Through the years, these ideas have 
presented themselves in insurance law through pro-insured results and 
outcomes that would ordinarily not be predicted if the laws of contract, tort, 
agency, equity, or remedies were applied in their expected ways.  

Working in ground well plowed by others for decades, Professor 
Abraham finds a new and creative way to describe insurance law’s 
“specialness.” He invites us to visualize placing insurance law on a 
continuum: insurance law puts obligations on insurers that are more 
rigorous than what are placed on ordinary contracting parties, but less 
rigorous than the principles under which we test the actions of governments 
and state actors. The lens that Professor Abraham uses to capture this 
insight is systemic or institutional bad faith.   

The law of bad faith is the thread in insurance law where insurers 
can be held liable in tort for bad faith performance of the contractual duties 
they owe insureds; “[t]he tort duty contemplates that insurers must deal 
fairly with insureds and conduct their affairs in good faith.”10 As Professor 

                                                                                                                 
against insured who brings frivolous bad faith claim against insurer); Douglas R. 
Richmond, '(&) '*$+,-.) /0#&&0) $1) 23%"#-34&) 5$$6) 7-80(9) :36&#) ;$3%0#"408$3<)
="0)>$0)?&0)@!&3, 28 LOY. U. CHI. L.J. 95 (1996).   

8 /&& Jordan v. Group Health Ass’n, 107 F.2d 239 (D.C. Cir. 1939). 
9 /&& GAF Corp. v. Cnty. School Bd., 629 F.2d 981 (4th Cir. 1980).  
10 ROBERT H. JERRY, II & DOUGLAS R. RICHMOND, UNDERSTANDING 

INSURANCE LAW 156 (5th ed. 2012).  
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Abraham explains, systemic, institutional bad faith is the most recent 
evolution in this thread. The cases in which the law of bad faith was 
routinely applied after the doctrine’s emergence and development in the 
1970s and 1980s typically involved an individual insured’s claim that the 
insurer in the specific claims processing sequence in which the insured and 
insurer were involved committed breaches in claims handling that caused 
damage to the insured, and this damage can be remedied adequately only 
under the remedial regime of tort law.  

In contrast, the institutional or systemic bad faith claim involves a 
situation where an insured takes a dispute over a single loss and challenges 
the insurer’s practices and procedures as those occurred in claims 
processing for all similarly situated claimants, essentially arguing that the 
insurer’s practices were designed to reduce, or perhaps even eliminate, fair 
payments to all claimants.11 Thus, the notion is that institutional bad faith is 
a new kind of bad faith claim that has emerged in the past couple of 
decades, and policing these questioned systemic practices under the law of 
bad faith represents an expansion of the territory in which bad faith law 
operates.12  

Although the bad faith cases of recent years in which plaintiffs 
allege systemic or institutional insurer bad faith conduct are departures 
from the circumstances in which bad faith was alleged in the past, this does 
not mean that claims against insurers for institutional, systemic misconduct 
are new. Professor Abraham refers to these alleged systemic practices as 
ones that are “rotten to the core”;13 I would suggest that allegations of 

                                                                                                                 
11!"## Douglas R. Richmond, $#%&'&'(!)'*!+,'%&'&'(!-'./&/0/&,')1!2)*!3)&/4!

&'! -'.05)'6# , 46 TORT TRIAL & INS. PRAC. L.J. 1, 1 (2010) (“Essentially, the 
theory of institutional bad faith allows a plaintiff to expand a dispute over a single 
loss into a widespread attack on an insurance company's practices and procedures”; 
citing MICHAEL R. NELSON ET AL., EXTRA-CONTRACTUAL LITIGATION AGAINST 
INSURERS § 2.11, at 2-59 (2009)); James A. Varner, Tiffany R. Drust & Debra T. 
Herron, -'./&/0/&,')1!2)*!3)&/47!84#!$)5/4!9)*#5!,%!:;/5)<+,'/5)6/0)1!=&/&()/&,', 
57 FED’N DEF. & CORP. COUNS. Q. 163, 163 (2007) (“Institutional bad faith is 
the ‘Ebola’ virus of extra contractual litigation . . . . [I]t can . . . grow explosively 
and wreck not only litigation management budgets, but can also seriously deplete 
corporate equity and shareholder value.”). 

12 Richmond observes that “[t]here. is a surprising lack of case law on 
institutional bad faith given the frequency with which such allegations are made. 
This disparity is probably attributable to the fact that carriers settle many 
institutional bad faith cases to avoid discovery costs and potentially severe damage 
exposure.”  Richmond, .0>5) note 11, at 4 n.8.    

13 "## Abraham, .0>5)!note 1, at 12. 
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characteristics. That is, at least, the approach this article takes in addressing 
the problems posed by these informational asymmetries and destructive 
incentives, as well as other economic inefficiencies such as administrative 
costs, negative externalities, correlated risks, non-competitive pricing and 
irrational behavior.  

This article adopts an !"# $%&! outlook toward the evaluation of 
insurance disputes, refocusing the discussion from the facts of a particular 
case—where tragic events can often cloud a court’s judgment—to how a 
ruling would affect the overall pool of insureds and society at large.  This 
can be seen in the applications of the Two Islands Functional Approach 
throughout the paper. 

!
 B. SOME HISTORICAL AND CONCEPTUAL BACKGROUND 

!
In the historical record, the first instances of insurance date back to 

the Babylonians in the fourth millennium B.C.  Insurance plans and the law 
have interacted since at least the time of Hammurabi’s Code, which 
included references to primitive private insurance contracts.  Public 
insurance policies first appeared during the time of ancient Rome, 
including the government’s underwriting of merchants’ losses due to 
storms or capture at sea.  Private risk spreading was common from ancient 
times to the post middle-ages through friendly societies that spread the cost 
of some risks among their members.  Such societies existed in what is 
currently China, India, Greece, Israel, Italyand other countries in medieval 
Europe, providing insurance against illness, death, marine and fire risk, and 
even legal liabilities. And of course, rudimentary risk-sharing arrangements 
such as share-cropping have been common throughout history. While not a 
formal insurance, these arrangements served many of the same purposes. 5 
Today’s modern insurance industry provides a wide variety of products.  
These products can be classified in multiple ways.  First, the classification 
may focus on who bears a loss.  For example, first-party insurance covers 
losses sustained by the actual holder of the insurance policy.  Health-care 
insurance is an example.  If an insured gets sick and has to pay for care, 
thus bearing the loss, the insured herself is reimbursed.  Third-party 
insurance, on the other hand, covers losses caused by the holder onto 
others, when the holder could be exposed to legal liability for causing that 

                                                                                                                                      
5 DAVID A. MOSS, WHEN ALL ELSE FAILS: GOVERNMENT AS THE ULTIMATE 

RISK MANAGER 27-28 (2002). For ancient Israel, see '$()*+%,$%# -$*./0, '$($#
1$.$  117.  
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the population as the sample size increases. For example, if the average risk 
of an insured getting a certain type of cancer is 5%, then the larger the pool, 
the closer the pool’s cancer rate will be to 5%. This is known as the law of 
large numbers.  The obvious extrapolation to be made is that pooling of 
risks reduces the risk per insured, as long as these risks are not perfectly 
correlated.  This principle is apparent in all the instances of insurance  
practices described below.   

Insurance policies utilize the law of large numbers to reduce 
uncertainty for risk-averse individuals.  The first step in that process is risk 
transfer, by which the risk of a certain event is shifted from one party to 
another.11  The law of large numbers, discussed above, allows an insurer to 
predict with reasonable certainty the aggregate losses it will pay in a given 
year—assuming that neither adverse selection nor moral hazard, both 
discussed below, bias the analysis—and to adjust its premiums accordingly.  
Thus premiums offered by an insurer equal the value of the risk of loss, 
plus administrative fees and profit to the insurer.  Insureds are willing to 
pay the excess over the value of the risk due to their risk aversion.12   
Risk aversion by itself, however, cannot fully explain the existence of the 
entire insurance industry.  For example, even companies which may be 
large enough to not be considered risk averse at all, indeed large enough to 
be able to buy the insurance company, purchase insurance coverage. These 
large companies do not need insurance to transfer risk as they are large 
enough to remain exposed to many of their dissimilar, independent risks 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
11 Nearly every contract or transaction transfers risk in some way, such as the 

risk that a seller’s costs will go up and make the transaction unprofitable for her. If 
a buyer contracted for the right of specific performance—by explicitly or implicitly 
paying a premium—then she is insured against any increase in the seller’s costs 
because the buyer has already paid for the right to the receive the goods.!  "## 
Ronen Avraham & Zhiyong Liu, $%&'()*#+#! ,'%+-.&+/! 01+2! 3/4((#+-1&!
$%5'-(.+1'%6! 78&*9/1:#! ;#-/9/! <)+1'%.*! =#(#>1#/, 8 AM. L. ECON. REV. 523 
(2006).  Insurance arrangements are somewhat unique in that the risk to be 
transferred is explicitly recognized by the arrangement—i.e. the risk that the 
policy-holder will fall ill or that her home will be flooded.  Of course, this is true of 
other forms of insurance.  For example, derivative financial instruments are tied to 
particular risks, such as changes in value of securities or commodities or even 
weather events. 

12 Premiums are also determined based on expected and incurred investment 
profits or losses, and the competitiveness of the markets. The expected rate of 
return for investments affects the premium that an insurance company needs to 
charge to maintain its margins. For simplicity I ignore that fact.  
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can create negative externalities as well. For example, it is possible that 
health insurance may encourage insureds to take less than optimal 
precautions to avoid sickness, or doctors to perform unnecessary 
procedures, or the medical device and drug industries to excessively 
innovate, since insureds are sheltered from the true costs of these actions.  
A policy makers committed to a well-functioning market should seek to 
minimize these adverse consequences of insurance. These impediments to 
efficient insurance contracts, and some potential solutions, are the core of 
this article and are discussed in the following sections. 

 
II. INFORMATIONAL IMPEDIMENTS TO EFFICIENT 

INSURANCE CONTRACTS 
 
According to the economic analysis of law, rational parties 

operating in a perfectly competitive market (without transaction costs) 
where everyone has complete information will voluntarily contract 
efficiently to maximize their joint welfare. Absent externalities, these 
contracts will also increase overall social welfare. That parties, especially 
insureds, are not always rational has been widely documented  will  be 
discussed in section 3 below,22. This section focuses on other impediments 
to efficient insurance contracts—informational impediments and strategic 
behavior. I discuss these impediments and offer possible contractual and 
doctrinal solutions to them.  
 
 A. INFORMATIONAL IMPEDIMENTS IN GENERAL 

!
Information impediments result from the existence of imperfect 

information with respect to the probability of the risk materializing and/or 
its scope. Information impediments also arise from the existence of 
information asymmetry between the insurer and the insured with respect to 
these factors. It is the second reason for information impediments—those 
stemming from asymmetric information—that is at the center of our 
discussions. Why? Because when the information held by the insurer (and 
the insured for that matter) is not perfect, but there is no problem of 
information asymmetry, the risk the insurer is facing is small. For example, 
an insurer who charges a premium equal to two percent of the total value of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
22 See Jolls, Sunstein & Thaler, supra note 8; Daniel Schwarcz, Regulating 

Consumer Demand in Insurance Markets, 3 ERASMUS L. REV. 23 (2010). 
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empirically. Many empirical papers attempt to estimate adverse selection 
by comparing the insurance costs of those with ample insurance coverage 
with the costs of those with less. But that, as Liran Einav and Amy 
Finkelstein show, is problematic on various grounds, as any difference 
could equally be attributed to moral hazard.61 There are also theoretical 
explanations for why adverse selection is not detected. As was discussed 
above, some forms of insurance, such as car insurance, are mandatory.  
Mandatory insurance prevents adverse selection because low risk insureds 
cannot opt out of the pool. Another explanation might be that insureds’ 
informational advantage vis-à-vis insurers is not really that large, and that 
insureds fail to use whatever private information they do have, so at the end 
of the day insurers’ superior predictive ability offsets whatever 
informational advantage insureds might use.  Adverse selection might also 
not be prevalent because, as was explained above, insurance companies 
have developed various underwriting practices (such as deductibles, 
waiting periods, or group-based insurance), and because courts have 
developed various doctrines, all of which encourage disclosure of private 
information to combat the problem. Lastly, adverse selection might not be 
detected because it is offset by another phenomenon called “propitious” or 
“advantageous” selection. This stems from the fact that in the real world 
there is heterogeneity in risk-aversion. Whereas the early models of adverse 
selection, such as Rothschild and Sitglitz from 1976, conveniently assumed 
people have the same preferences when it comes to risk, there is substantial 
literature documenting heterogeneity of risk preferences between different 
individuals and different insurance markets. Specifically, to the extent that 
those who are more risk-averse (and therefore more likely to carry 

                                                                                                                                      
61 For an excellent explanation of the methodological difficulties in measuring 

adverse selection see Einav & Finkelstein, !"#$% note 2, at 126-36. One way to 
separate the two effects is to test the impact of an exogenous change in an 
insurance contract on existing versus new insureds. If existing insureds change 
their behavior, or if reported losses increase, that would be a sign of a moral hazard 
effect. If, in contrast, the chance of accidents differs between new and old policy 
holders, that would be a sign of an adverse selection effect.  &''  Jaap H. Abbring et 
al., ()*'$!'+&','-./01+%1)+20$%,+3%4%$)+/1+51!"$%1-'6+7%1+891%:/-+8%.%+3',#+.0+
8/!./1;"/!<= , 1 J. EUR. ECON. ASS’N, PAPERS & PROC. 512 (2003) (using dynamic 
insurance data to distinguish moral hazard from adverse selection); Patrick Bajari, 
Han Hong & Ahmed Khwaja, 20$%,+ 3%4%$)>+ ()*'$!'+ &','-./01+ %1)+ 3'%,.<+
?@#'1)/."$'!6+ (+ &':/#%$%:'.$/-+ (1%,9!/! (Nat’l Bureau of Econ. Research, 
Working Paper No. 12445, 2006) (arguing that the two inefficiencies can be 
separated through regression analysis).  
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money by ratcheting back coverage without informing consumers.66  In 
response, New York promulgated a mandatory policy form for fire 
insurance that was widely copied by other states. 67 

A recent study looked at homeowners’ insurance policies in six 
states and found some of the same problems in the modern insurance 
market as in nineteenth century New York.68  One variation of the study 
compared sixteen homeowners insurance policy types found in North 
Dakota and Pennsylvania to the HO3 standard policy provided by the 
ISO.69  Of the sixteen, five had substantially less generous coverage than 
the HO3 policy, eight had slightly less coverage but were consistent with 
HO3 terms, and three had more generous coverage.  Generally speaking, 
the negative deviations exceeded the positive deviations.  Following his 
analysis, Daniel Schwarcz expresses concern that some insurance carriers 
may be exploiting consumer ignorance by ratcheting back coverage while 
seeking to hide differences between their policies.70 He refers to this as the 
“exploitation hypothesis,”71 and it is a perfect example of reverse adverse 
selection. 

Policy differences are not inherently bad though.  In fact, offering 
insureds different coverage levels for different prices is one of the ways to 
get insureds to self-identify their risk level, as discussed in the previous 
section on theoretical solutions to adverse selection.  A problem arises, 
however, when heterogeneity in coverage is combined with a lack of 
transparency.  The lack of information in many insurance markets occurs at 
two stages.  For example, homeowners cannot access policy forms prior to 
purchasing the insurance. Second, even when insureds receive policy forms 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
66 !""# Daniel Schwarcz, $""%&'(&)*+,# !)&+-&.-*/"-# 0+1(.&+2"# 34'*2*"1, U. 

CHI. L. REV. 1263, 1268-70 nn.9-11 (2011) (citing various studies of early 
insurance policies and the standardization of fire insurance forms around the New 
York form). 

67 !""  George W. Goble, 56"# 74.&'# 8&/&.-# 9'&(1"1# 4:# )6"# !)&+-&.-# ;*."#
0+1(.&+2"# 34'*2<, 37 COLUM. L. REV. 410, 410 (1937). As Goble explains, 
“[b]efore the advent of the standard fire insurance policy there were in use in the 
United States almost as many policy forms as there were companies.” 0-= 

68 !""  Schwarcz, 1(>.& note 65, at 1277-1308. 
69 ISO, Insurance Services Office, is a provider of legal and regulatory 

services to insurers including homeowners’ insurance forms portfolio. !""#
,"+".&''<  *-= at#1308-17, for a discussion on why the policies were chosen and how 
they were analyzed.  

70 0-= at 1315. 
71 0-= 
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the potential !"#"$%&' of moral hazard are interesting from a theoretical 
standpoint, it is clear that, with few exceptions, moral hazard remains a 
problem that needs to be combated. The next sections discuss various 
contractual and doctrinal solutions to the moral hazard problem.   

1. Contractual Solutions for the Moral Hazard Problem 
 

On a theoretical level, solving moral hazard requires 
disincentivizing the deviations from the optimal level of care.  Such a 
solution can be approached from multiple angles. The first approach 
involves the stick—punishing carelessness by denying coverage when the 
insured was negligent in preventing the loss, in minimizing the loss, or in 
exaggerating its scope. The second approach is the carrot—rewarding 
carefulness. Third, we can more closely align the insured’s incentives with 
the insurer’s, for example, by forcing the insured to bear some of the risk. 

Let’s start with the carrot. Essentially, moral hazard is a 
paradigmatic principal–agent problem where the agent (the insured) 
exercises at least some control over the level of risk that the principal (the 
insurer) incurs. One way to ameliorate this problem is to have the parties 
“contract on care” by coming to a mutually beneficial agreement where the 
insured agrees to take certain precautions in return for lower premiums.  
This approach requires insurers to first determine what people should do to 
lower the likelihood of an occurrence.  With that information, the insurer 
then requires the insureds to take those measures as a condition of an 
insurance policy.  Costly problems may arise for the insurer, however, in 
both ascertaining that information and in monitoring insureds, whether on a 
continuing basis or in retrospect. 

In the example above if an insurer can monitor the property and 
know that the janitor in fact is doing his job, the insurer can reward the 
insured a “carrot” by lowering the premium to just over $10,000.87 
Alternatively, if the insurer discovers after the occurrence that the insured 
violated his obligation according to the policy to hire a janitor, the insurer 
can deny coverage (the stick).  These methods align the incentives of the 
insured and the insurer and motivate the insured to do the socially optimal 
thing by hiring the janitor.    

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
87 Another example of this contracting on care is the common practice of 

Israeli insurers to condition automobile insurance on the installation of electronic 
anti-theft devices. 
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words, people carrying health insurance !"#  responsive to the personal cost 
of healthcare and therefore ex-post moral hazard exists.118  

The Rand Experiment approach (as well as other studies) presents 
several empirical challenges  to analyzing people’s utilization of medical 
care as a function of their scope of insurance coverage. First, the scope of 
the plan coverage might be endogenous. Generous health insurance plans 
might boost utilization of medical services, or, areas where people need or 
demand more medical services will be areas where people demand more 
generous health insurance coverage, without these studies being able to 
isolate which one is operating in practice. Second, as was just discussed, 
not every variation in consumption that follows a variation in insurance 
coverage can be tied to ex-post moral hazard. It is conceivable that when 
insurance coverage expands, the consumption of medical services, 
especially by budget-constrained people, will increase since the price will 
become affordable.  This is the income effect discussed above. It is only the 
increase in demand due to the substitution effect which is worrying, but 
such type of increase in demand is much harder to empirically identify.   

So far I have dealt with ex-post moral hazard. An equally 
interesting question is the extent to which one would expect to see #$%!&'# 
moral hazard. It is worth mentioning that even a small effect is important 
because even if the chances the individual’s moral hazard behavior has an 
impact on her probability of being involved, say, in a fatal accident is 
small, it may still cause a large social problem at the aggregate. Thus, for a 
population of 100 million people, a one percentage-point increase in the 
probability of a fatal accident creates a million more deaths.  

In general, the empirical literature fails to establish ex-ante moral 
hazard in health care.119 In the context of automobile insurance, one would 
think that an insured driver is not going to drive more recklessly than he 
otherwise would, as there are plenty of uncompensated losses associated 
with an accident (including uncompensated bodily injuries) besides the cost 
of repairs. Yet, using an instrumental-variables approach, Cohen and 
Dehejla find evidence that automobile insurance does have moral hazard 

                                                                                                                                      
118  The Rand study found an overall medical-care price elasticity of about -

0.2, which means that as the personal costs increases by say, 10%, the demand for 
medical care decreases by 2%. (## Peter Zweifel & Willard G. Manning, )*"!+,
-!.!"/, !&/, 0*&123#", 4&5#&'67#1, 6&, -#!+'8, 0!"#, 6&,HANDBOOK OF HEALTH 
ECONOMICS 410, 454. (A.J. Culyer & J.P. Newhouse eds., Elsevier Science B.V. 
2000). 

119 4/9 at 446.   
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in liability insurance contract—how defense of the claim should be 
exercised.  

Take for example, the insurer’s decision whether to cover a claim. 
After the occurrence, insurers have the dual role of both deciding whether a 
certain claim is covered under the policy, and paying the damages 
associated with that claim if it is determined to be covered. As one would 
expect, insurers often have the economic incentive to decide coverage 
exists in as few situations as possible, knowing that they are often 
effectively insulated (or “insured”) from being sued due to insureds’ lack of 
sophistication, knowledge, and resources.  This is a reverse moral hazard. 
(While one could imagine a system where insurers are not the judge and 
financier of a claim, and instead these decisions are made by separate 
entities, that is not the world we live in.)   

As with ordinary moral hazard, there are multiple ways to counter 
reverse moral hazard on a theoretical level.  First, full and detailed 
disclosure of the coverage decisions insurers make could be required, 
whether to potential customers (thus harnessing market forces to eliminate 
unethical insurers) or complaining insureds (thus exposing the unethical 
practices).  Second, such disclosure could be used to punish opportunistic 
behavior by insurers. Insurance regulators, for instance, could analyze the 
disclosures and impose fines on, or revoke the licenses of, the worst 
behaving insurance companies.  Third, individual insureds could have a 
legal claim for damages resulting from bad faith denial by insurers. Fourth, 
independent and simplified alternative dispute resolution mechanisms 
could make it easier to challenge insurers’ decisions.123 

Doctrinally, there are several principles of contract law which serve 
to mitigate the effects of reverse moral hazard.  One is the interpretive 
principle of !"#$%&' (%")*%*#$*+—that ambiguities in any contract will be 
construed against its drafter.  For insurance contracts, the drafter of course 
is the insurer.  Thus, the doctrine of !"#$%&'(%")*%*#$*+ prevents insurers 
from taking advantage of gray areas of policy coverage and instead 
incentivizes clear, unambiguous policy writing.  However, whether or not 
that incentive outweighs the incentive to maintain ambiguous, boilerplate 
policy terms, is a very complicated question.124 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
123 ,**  Daniel Schwarcz, -*.*/01#0#1'2"#/3+*%'40/(3$*'-*/"53$0"#6'7'2&/*'

,$3.8' ")' $9*' :%0$0/9'&#.'7+*%0!&#'7((%"&!9*/' $"' ;#/3%&#!*' 25&0+/' 2"#)50!$, 83 
TUL. L. REV. 735, 810-11 (2009). 

124 Bad boilerplate is often perversely incentivized by the very rulings that 
would seem to cut against it in that a term that has an established, known cost may 
!
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It seems therefore that as a general matter excluding burglaries 
where there is no sign of forcible entry is desirable because “inside jobs” 
are hard to detect by the insurer and relatively easier to prevent by the 
insured.  The exclusion therefore maximizes social welfare for the entire 
pool of insureds. Between providing more coverage (for clean outside jobs) 
and not distorting the incentives to take care against inside jobs, the latter 
seems a better option.146  

But, in the !"#$"%&' (&%$)%&* case there was no suggestion that 
anyone associated with the insureds was involved in the burglary.  
Furthermore, it was clear that proper precautions were taken to secure the 
property.147 The Minnesota Supreme Court decided to provide coverage in 
this case. Was that a good decision? In this situation, the island the 
Minnesota Supreme Court chose would still fight the moral hazard problem 
because by conditioning its decision on the finding that no insider was 
involved the court did not dilute the incentives insureds have to not 
participate in self-burglaries and to take adequate precaution. At the same 
time, in those situations where the insured acted in a socially beneficial 
way, that is, when she took optimal precautions, providing coverage (by 
ignoring the language of the contract) would distribute the risk of clean 
“outside jobs” across the entire pool of insureds.  Most likely a welfare 
gain. 

While the court’s opinion in !"#$"%&' (&%$)%&* might well 
maximize the pool’s welfare, one needs to remember that the down-side of 
the decision is that it opens the door for costly, case by case analyses of 
every similar situation. For this reason, and because it provides coverage in 
cases such as clean outside jobs, the island the Minnesota court chose 
would have higher premiums than an island with the full exclusion 
enforced. Insureds, however, might prefer higher premium in exchange for 
the additional coverage.   

The result in this case is not unambiguous, and to determine the 
best island empirical data comparing the increased risk of extending 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
146 Daniel Schwarcz comes to the opposite conclusion about these clauses, 

arguing that the potential moral hazard benefits of the exclusions are low because 
there is little that can be done to prevent against internal thefts, and if insurers do 
have evidence of fraud then they can deny the claim on that basis.  +%% Schwarcz, 
,-.&$  note 65, at 1288.  Schwarcz also notes that many of these clauses were 
rejected by courts decades ago, but have since returned to homeowners policies.  
/0. 

147 !"#$"%&'(&%$)%&*, 366 N.W.2d at 274. 
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Thus, the past few years have witnessed a flurry of legislation and 
an industry-wide spotlight on the STOLI issue.  Legislators and life 
insurers, focusing their efforts solely on life insurance policies owned by 
strangers, apparently did not foresee that despite these tightened 
restrictions, some opportunistic investors would move on to exploit 
variable annuities in an analogous but unanticipated manner.   

 
IV.! STATs 

 
The life insurance industry is now facing a new challenge from 

brokers and investors orchestrating the purchase of variable annuities 
offered by life insurance companies, referred to as “Stranger-Originated 
Annuity Transactions,” or “STATs.”  STATs are the subject of a well-
publicized lawsuit currently pending in federal court in the District of 

                                                                                                                 
60A.0782(12) (defining “STOLI practices”), 60A.0784 (making it “unlawful” to 
“engage in STOLI practices or otherwise wager on life”), 60A.0786(1) (creating 
presumption of STOLI practices where, !"#$%&'(!', the premiums are financed by 
means other the assets of the insured or someone “closely related to the insured by 
blood or law”), and 60A.0789 (West 2005 & Supp. 2011-2012) (insurer may bring 
declaratory judgment action to declare STOLI policies void); N.H. REV. STAT. 
ANN. 408-D:2(XVI) (defining STOLI), D:12(I) (LexisNexis 2011) (prohibiting the 
solicitation, promotion, or knowing participation in any STOLI activities); N.Y. 
INS. LAW § 7815 (McKinney 2000 & Supp. 2012) (defining STOLI as prohibited 
practice); N.D. CENT. CODE § 26.1-33.4-01(23) (2010) (same); OHIO REV. CODE 
ANN. §§ 3916.01(W) (defining STOLI), and 3916.171 (any contract, arrangement 
or transaction entered into in furtherance of STOLI act is “void and 
unenforceable”), 3916.172 (West 2005 & Supp. 2011-2012) (promoting STOLI 
constitutes fraud); OKLA. STAT. ANN. tit. 36, § 4055.2(13) (West, Westlaw through 
2012) (defining STOLI as unlawful practice); OR. REV. STAT. §§ 744.318(18) 
(defining STOLI), 744.369 (2011) (prohibiting entering into any practice or plan 
involving STOLI); R.I. GEN. LAWS ANN. § 27-72-2(26) (West, Westlaw through 
2012) (defining STOLI as unlawful practice); TENN. CODE ANN. § 56-50-102(12) 
(2011) (same); UTAH CODE ANN. §§ 31A-36-102(18) (defining STOLI), 31A-36-
113(2)(a)(iii) (LexisNexis 2010) (prohibiting the entering into any practice 
involving stranger-originated life insurance); VT. STAT. ANN. tit. 8, §§ 3835(18) 
(defining STOLI), 3844(a)(2) (2009) (prohibiting any activities resulting in or 
intending to result in the issuance of STOLI); WASH. REV. CODE ANN. § 
48.102.006 (West, Westlaw through 2012) (defining STOLI as unlawful practice); 
W. VA. CODE ANN. § 33-13C-2(18) (LexisNexis 2011) (same); WISC. STAT. ANN. 
632.69(w) (West 2004 & Supp. 2011-2012) (same). 
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had separately defined the terms “life insurance” and “annuities,”77 but 
failed to examine why that distinction mattered in the STAT context.  As 
noted above, although treatises and cases alike conclude that the products 
are similar in numerous respects, various reasons exist for distinguishing 
between the two products in certain contexts, such as for purposes of 
taxation or securities registration.  Thus, while many states define “life 
insurance” as including annuities, others, like Rhode Island, have defined 
them differently.78  The key question, then, is not whether annuities !"#  
insurance products, but whether certain rules historically applied to 
insurance policies should also apply to annuity contracts that have only 
recently begun to be used in a similar manner.  There is no evidence that 
the Rhode Island General Assembly defined the terms “life insurance” and 
“annuity” for the purpose of excluding annuities from insurable interest 
requirements.   

The $%&"#!'(court, however, asserts that the General Assembly 
“reinforced the statutory distinction” between the two when it failed to 
mention annuities in the Life Settlements Act (“LSA”), which addressed 
STOLI practices.79  But as noted above,80 Rhode Island is but one of many 
states to recently enact STOLI legislation.  Like many other states, the 
General Assembly based the LSA on a model act recommended by the 
National Conference of Insurance Legislators.81  The model act and the 
LSA were both drafted well before STATs came to national attention in the 
past two years.  Thus, it is likely that the omission of any reference to 
STATs in the LSA was not a conscious exclusion, but a reflection of the 
fact that the legislature was simply unaware that variable annuities could 
similarly be exploited by stranger investors. 

Moreover, the language of the LSA itself again indicates that 
insurable interest legislation is designed to codify pre-existing insurable 
interest requirements.  Like the California anti-STOLI legislation cited 
above, Rhode Island’s LSA provides that STOLI arrangements through the 
use of trusts “violate insurable interest laws and the prohibition against 
                                                                                                                 

77 $%&"#!', 715 F. Supp. 2d at 276-77 (citing R.I. GEN. LAWS § 27-4-0.1 
(2010)). 

78 )##(discussion(*&+"! Part X. 
79 $%&"#!', 715 F. Supp. 2d at 277 (citing R.I. GEN. LAWS ANN. § 27-72-2 

(West 2010)). 
80  R.I. GEN. LAWS ANN. § 27-72-2(26) (West 2010). 
81 Trevor Thomas, ,-%.#( /0'!&.( 1&!230( )#33'#4#&30( 5!6, 

LIFEHEALTHPRO.COM( (Nov. 11, 2009), 
http://www.lifeandhealthinsurancenews.com/News/2009/11/Pages/Rhode-Island-
Enacts-Settlements-Law.aspx. 
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fact that they were !"#"$% mistake cases brought by unknowingly ill 
annuitants,155 while STATs involve a "&'%$#()$% mistake on the insurer’s 
part.  But the problem with a unilateral mistake argument, again, is the 
insurer’s typical decision not to inquire as to the annuitant’s health.  The 
Restatement of Contracts, for example, holds that the mistake of one party 
makes a contract voidable only when the mistaken party does not “bear the 
risk of the mistake.”156  It further explains that a party *+(,  bear the risk of 
a mistake—and thus, is not entitled to rescission—if “he is aware, at the 
time the contract is made, that he has only limited knowledge with respect 
to the facts to which the mistake relates but treats his limited knowledge as 
sufficient.”157  An insurer invoking the “meeting of the minds” argument 
should be prepared to address these considerations. 

In sum, various remedies might be sought from collaborators in 
STAT schemes.  Insurers may even in some cases be able to establish that 
the contracts should be held void for fraud vis-à-vis the annuitant.  But if 
the annuitant did participate knowingly, or there is not enough evidence to 
prove otherwise, rescission of a STAT contract will likely hinge on 
whether the insurable interest requirement applies to variable annuities 
under applicable state laws. 

 
XII.! CONCLUSION 

 
STAT investors exploit a -)$.#'.$% loophole in the variable annuity 

product, but it is far from clear whether there exists a %(/$% loophole 
making such exploitation lawful.  To address the former, insurance 
companies should consider whether it still makes business sense to 
continue to engage in limited underwriting of annuity applications, and 
whether contestability clauses in their annuity contracts should be revised.  
With respect to the latter, however, it is not yet clear how legislatures and 
courts will address the issue.  Insurable interest requirements at common 
law and based upon public policy concerns may, depending on the laws of 
the pertinent jurisdiction, arguably already prohibited any stranger-
originated contracts that enable the stranger to benefit from the death of 
another human being.  Insurers may also pursue a number of other 
                                                                                                                 

155 Such cases typically involve suits by the annuitant’s estate, seeking to 
rescind a policy based on the fact that neither the annuitant nor the insurance 
company knew of the annuitant’s failing health.  0((1/(&()$%%2 sources cited1,"-)$1
note 154. 

156 RESTATEMENT (SECOND) OF CONTRACTS § 153 cmt. b (1981). 
157 RESTATEMENT (SECOND) OF CONTRACTS § 154 introductory cmt. (1981). 
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with, the person specified.”18 Additionally, “enterprise risk” is defined in 
Section 1F of the Model Act to mean, “any activity, circumstance, event or 
series of events involving one or more affiliates of an insurer that, if not 
remedied promptly, is likely to have a material adverse effect upon the 
financial condition or liquidity of the insurer or its insurance holding 
company system as a whole.”19 

Section 6B explains how the commissioner may gain access to this 
necessary information for examination.  Under Section 6B(1), the 
commission may order any insurer to, “produce such records, books, or 
other information papers in the possession of the insurer or its affiliates as 
are reasonably necessary to determine compliance.”20  If the commissioner 
deems such information necessary to determine compliance with the act, 
Section 6B(2) describes the procedure for obtaining information not in 
possession of the insurer.21  The commissioner may order an insurer to, 
“obtain access to such information pursuant to contractual relationships, 
statutory obligations, or other method.”22 In the event that an insurer does 
not comply, or cannot obtain the requested information, the insurer must 
provide to the commissioner a detailed explanation of its reasons for 
failure.23 The commissioner may then use his own discretion to determine 
whether the explanation is compelling, or whether it is without merit.  
Upon finding the explanation is without merit, after notice and hearing, the 
commissioner may then charge the insurer who failed to provide the 
information a penalty for each day of delay, or suspend or revoke the 
insurer’s license. 

Section 6E further extends how a commissioner may deal with an 
insurer that fails to produce documents, by providing the power, “to 
examine the affiliates to obtain the information,” and “to issue subpoenas, 
to administer oaths, and to examine under oath !"#$%&'()" for purposes of 
determining compliance with this section.” 24  Failure to comply with a 
subpoena is punishable as contempt of court.25 

These changes are significant because prior to the Amendments the 
commissioner’s authority was considerably more restricted.  A 
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19 *+, § 1F. 
20 *+, § 6B(1). 
21 *+, § 6B(2). 
22 MODEL ACT, (-%'!$note 13, § 6B(2). 
23 .&& /+, § 6B(2). 
24 *+, § 6E (emphasis added). 
25 .&& *+, 
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complexity of large insurance group issues, ComFrame should focus on 
general principles and high-level concepts, rather than specific compliance 
issues and capital requirements that more likely would be a source of 
conflict.”102  Former NAIC President, Susan Voss, further characterized 
ComFrame as a “multijurisdictional” approach to supervision. 103   She 
stated that, “If done right, ComFrame has the potential to create a 
multijurisdictional approach to supervision that emphasizes robust 
oversight and cooperation while maintaining the proper balance between 
home and host jurisdictions.”104 

 
VIII.  POTENTIAL OBSTACLES AND CONCERNS PRESENTED BY 

SUPERVISORY COLLEGES 
!

The design of a supervisory college turns on the assumption that all 
regulators will have the goal of group solvency and stability above all in 
mind.  This may not be the case.  Each individual regulator may be more 
focused on his own relevant market or sector in his own country or state.105  
In addition to a lack of consistency between regulator’s jurisdictional goals, 
there may also be an inconsistency within groups themselves.  Entity-level 
risks vary within a group, and regulators may not agree on how each 
individual entity should be treated.106  These differing objectives can be 
illustrated through how different regulators “in favor” of different entities 
within a group, may want to treat the group’s liquidity differently.  Imagine 
a scenario where a U.S.-based insurance company is owned by a foreign 
entity.  In this case, it is possible that the state insurance regulator will most 
want to keep capital with the insurer, while the foreign holding company 
regulator will want it to flow up as dividends.107   These inter-affiliate 
dividends are a potential “zero-sum” problem that could arise in a 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
102 !"#$at 4-5 (explaining the GSI Working Group’s response to such concerns); 

Susan Voss expressed a similar sentiment on ComFrame’s limited purpose, when 
she said that it, “should neither be a platform for pushing a global capital standard 
for insurance, nor create prescriptive ways to promote a particular means for 
solvency standards, nor create additional layers of regulation.”  Statement of Susan 
E. Voss, %&'() note 1, at 178. 

103 !"# at 190. 
104 !"#$ 
105 Rabinowitz, %&'()$note 15. 
106 !"# 
107 !"# 
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comes within the sweep of the McCarran-Ferguson Act.”126  Therefore, the 
court held that such a statute was not an attempt to regulate with ‘business 
of insurance’ as the phrase is used in the Act.127  The Court went on to 
distinguish the ‘business of insurance’ from the activities of insurance 
companies in general, by narrowing the scope of the definition to concern 
only those statutes aimed at protecting the relationship between the 
insurance company and the !"#$%&'"#()*. 128   Because the activity in 
question involved the insurance company’s relationship with its 
stockholders, not its policyholders, the court found that such activity was 
not within the ‘business of insurance.’129 

In the second major case, the Supreme Court in +*",!- .$/)- 01(-
2)0#3'- 415,*01%)- 67- 8"&0#- 9*,:- ;"7 proposed a three-prong test to 
determine whether an activity falls within the Act’s scope of the ‘business 
of insurance.’130  This test is still used by courts today.  The facts of 8"&0#-
9*,:- concerned agreements between the insurance company and local 
pharmacies, requiring the insured to pay only $2 for prescription drugs.131 
The Court began its examination of whether these agreements were within 
the Act’s business of insurance by emphasizing what had already been 
decided in <03$"10#- =)%,*$3$)5—that the ‘business of insurance’ was 
categorically distinguishable from the business of insurance companies.  
From here the Court’s opinion laid out three key points of consideration 
when determining whether an activity falls within the business of 
insurance.  First, the Court determined that the “significance of 
underwriting or spreading of risk [is] an indispensible characteristic of 
insurance.”132  The insurance company argued that these agreements fell 
within the scope of ‘spreading risk’ because such agreements would reduce 
the premiums policyholders would have to pay in the long run.133  The 
Court adamantly disagreed with this argument and held that: 

 
By agreeing with pharmacies on the maximum 
prices it will pay for drugs, Blue Shield effectively 
reduces the total amount it must pay to its 
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126 4(7--
127 4(7-
128 <03>#-=)%7?-41%7, 393 U.S. at 460. 
129 -4(7 - 
130 PALOMAR, 5,!*0- note 122. 
131 Grp. Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 207 (1979). 
132 4(7 at 212. 
133 4(7 at 214. 
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The Supreme Court of Nebraska employed the three-prong 
‘business of insurance’ test to determine “whether a restriction on the sale 
of stock in a domestic insurer is sufficiently connected to ‘the business of 
insurance’ to be shielded by the MFA from Commerce Clause attack,” or 
whether this restriction, “intrudes impermissibly into the federal realm of 
securities regulation.”151  Under the first prong, the court held that, “the 
restriction on stock disposition relates, albeit indirectly, to the transferring 
and spreading of risk . . . .  The Act affords the Director of Insurance a 
chance to review the financial stability of the acquiring company so that he 
can determine whether acquisition is in the best interests of Nebraska 
policyholders.”152 The court further found that the power of the director to 
“bring any threatened change of control under his own control” concerned 
policyholder protection because it allowed him to consider the impact such 
changes would have on policyholders.153  Ultimately it held that whether a 
domestic insurer will remain reliable to its policyholders does relate to the 
transferring and spreading of risk, because a change of control can affect 
the quality and stability of policies.154 

In discussing the second prong, the court found that the Nebraska 
Act satisfied the insurer-insured relationship requirement because the 
statute gives the director the power, ability, and statutory responsibility to 
ensure, “that the relationship between the insurer and the policyholder is 
one of mutual understanding and not one of deceit.” 155   The court 
reconciled the indirect nature of their connection by broadly recognizing 
that, “the individual policyholder is not in a position to understand the 
ramifications of a change of control in his insurer until the insurer becomes 
insolvent and unable to pay claims.”156 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
151 !"#$%&'()#*+, 540 N.W.2d at 330. 
152 ),+ 
153 ),+ 
154 ),+ (citing Hoylake Invs. Ltd. v. Gallinger' 722 F. Supp. 573 (D. Ariz.1989) 

(applying Arizona law); Hoylake Invs. Ltd. v. Bell' 723 F. Supp. 576 (D. 
Kan.1989) (applying Kansas law); Hoylake Invs. Ltd. v. Washburn' 723 F. Supp. 
42 (N.D. Ill.1989) (applying Illinois law)).  The Nebraska court stated that these 
courts, in examining laws similar to the Nebraska statute in question, “reasoned 
that because a change of control of an insurer can affect the quality and stability of 
policies, these laws satisfy the requirement that they related to the transferring and 
spreading of risk.” ),+  

155 ),+ at 330-31 (citing -".. , 723 F. Supp. 576; /&0123%#, 723 F. Supp. 42). 
156 !"#$%&'()#*+, 540 N.W.2d at 330-31 (holding that the second prong of the 

‘business of insurance’ test is satisfied). 
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If a court were to accept the fairly broad interpretation of the !"#$%&
'()*& test from the +,-.($& holding, claims asserting that the Amendments 
to the IHCA are outside the ‘business of insurance’ would likely fail.  
Under +,-.($ , the extension of a state commissioner’s oversight 
jurisdiction to out-of-state affiliates would satisfy the first prong of the 
!"#$%& '()*&test because the Amendments afford the commissioner, like 
Nebraska’s Director of Insurance, a chance to review the financial stability 
of the holding company so that he can determine whether the group’s 
health as a whole is in the best interests of the policyholders. 

Similarly, under +,-.($& the commissioner’s powers would pass 
the second prong, relating to the insurer-insured relationship, because the 
individual policyholder is not in a position to understand the ramifications 
of multi-jurisdictional supervision, and would not become aware of the 
risks until the insurer becomes insolvent and unable to pay claims. 

Finally, the court in +,-.($& would most likely opine, despite the 
commissioner’s power to reach outside of his jurisdiction, and, 
furthermore, to reach outside of the insurance industry per se by examining 
non-insurance affiliates, that the commissioner’s actions were still 
ultimately for the benefit of the insurance industry.   

This expansive reasoning is easily extended to a state’s 
participation in supervisory colleges.  Supervisory colleges are also 
provided for under the Amendments to the IHCA, and, under +,-.($/& a 
court would likely find that the activity fell within the ‘business of 
insurance,’ because the colleges are ultimately meant to benefit 
policyholders.  Currently, the NAIC has put forth, “existing U.S. case law, 
[the] interests of other countries, and the renewed vigor that regulators 
enjoy . . . as a result of the 2008 crisis,” as reasons why the new IHCA 
Amendments should still be upheld under the McCarran-Ferguson Act.161  
Justice Brennan once wrote that “‘[t]he prevention of insolvency and the 
maintenance of ‘sound’ financial condition in terms of fixed-dollar 
obligations is precisely what traditional state regulation [of insurance] is 
aimed at.’” 162   However, should no opposition arise to supervisory 
colleges’ validity under the McCarran-Ferguson Act’s definition of the 
‘business of insurance,’ this concern would be entirely moot.  

 
C. ARGUMENT AGAINST THE ADOPTED REVISIONS TO THE 

AMENDED MODEL ACT BEING WITHIN THE ‘BUSINESS OF 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
161 Rabinowitz, 0)1($&note 15. 
162 +,-.($/&2-34, 540 N.W.2d at 331 (quoting SEC v. Variable Annuity Co4/ 

359 U.S. 65, 90-91 (1959) (concurring opinion)). 
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advertising of an already infringing product.”62  As such, the injury derived 
from the use of the software code as the means to market goods for sale 
satisfied the causation requirement.  In reaching this conclusion, the court 
noted that it is irrelevant whether the customer or policyholder has actual 
knowledge of the infringement.63 

 
B.! HYUNDAI MOTOR AMERICA V. NATIONAL UNION FIRE 

INSURANCE COMPANY OF PITTSBURGH, PA 
 

The first federal court case finding that an insurer had a duty to 
defend a policyholder against a third party patent infringement claim was 
!"#$%&'( )*+*,( -./,'0&( 12( 3&+'*$&4( 5$'*$( 6',/( 7$8#,&$0/( 9*2( *:(
;'++8<#,=>?( ;-.64  Applying California law, the United States Court of 
Appeals, Ninth Circuit, reversed a decision by the United States District 
Court for the Central District of California granting summary judgment in 
favor of the insurers.65  Similar to Amazon and most other major 
corporations, Hyundai maintained an interactive website.66  Hyundai’s 
corporate website allowed users to “build [their] own” vehicle by 
navigating through a series of questions on different menus pertaining to 
colors, engine types, transmission types, etc.67  In response to each user’s 
input, the corporate website “displayed customized vehicle images and 
pricing information.”68  The website also contained a similar feature that 
allowed customers to select customized parts for the very same vehicles.69  
In the underlying action pertaining to Hyundai’s interactive website, Orion 
IP, LLC, a patent-holding company alleged that the “build your own 
vehicle” feature and the parts catalogue feature infringed on Orion’s 
patented computer-based system which created customized product 
proposals, including pictures and text, to be used in the creation of a 
proposal.70  Hyundai tendered a defense under its primary insurance policy, 
which promised to defend and indemnify Hyundai against claims alleging 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!

62 @//(-.&A*$20*. , 85 P.3d at 977-78 & n.21. 
63 @//(-.&A*$20*. , 85 P.3d at 978 n.25 (rejecting the insurer’s argument that 

Intouch’s injury could not have been caused by Amazon’s advertising because 
customers would not have been aware that they were using an infringing product). 

64 600 F.3d 1092 (9th Cir. 2010). 
65 @//(!"#$%&', 600 F.3d at 1104. 
66 @//('%. at 1095. 
67 7%.  
68 7%.  
69 7%.  
70 7%. at 1095-96. 



!"#$ %&''(%)*%+)$*',+-.'%($/.0$1&+-'./$ !"2!$

3456789:;:<=$:<>?8@AB$4CD<=$D9E78$9E:<=;2F!$$,:C:G48$9D$9E7$H8D6:;:D<;$DI$9E7$
:<;?84<J7$HDG:J@$49$:;;?7$:<$!"#$%&A$D<7$DI$9E7$7<?C784975$DII7<;7;$?<578$
9E7$3456789:;:<=$:<>?8@B$H8D6:;:D<$C:88D875$9E49$9E7$DI$9E7$*,&$!"#K$L8D45$
MD8C$%N/$7<5D8;7C7<9A$4<5$H8D6:575$9E7$HDG:J@EDG578$O:9E$JD6784=7$ID8$
3C:;4HH8DH8:49:D<$DI$456789:;:<=$:574;$D8$;9@G7$DI$5D:<=$P?;:<7;;2BFQ$

)D$ 57978C:<7$ OE79E78$ 9E7$ :<;?878$ E45$ 4$ 5?9@$ 9D$ 57I7<5$ R@?<54:$
?<578$9E7$3456789:;:<=$:<>?8@B$H8D6:;:D<$DI$ :9;$ :<;?84<J7$HDG:J@A$9E7$JD?89$
GDDS75$ 9D$ I:<5$ 9E7$ 7T:;97<J7$ DI$ 9E877$ 7G7C7<9;U$ V:W$ OE79E78$ R@?<54:$
7<=4=75$:<$3456789:;:<=B$5?8:<=$9E7$87G764<9$HDG:J@$H78:D5$OE7<$9E7$4GG7=75$
3456789:;:<=$ :<>?8@B$ DJJ?8875A$ V::W$ OE79E78$ &8:D<X;$ 4GG7=49:D<;$ J874975$ 4$
HD97<9:4G$G:4P:G:9@$?<578$D<7$DI$9E7$JD67875$DII7<;7;$V:272A$C:;4HH8DH8:49:D<$
DI$456789:;:<=$:574;WA$4<5$V:::W$OE79E78$4$J4?;4G$JD<<7J9:D<$7T:;975$P79O77<$
9E7$ 4GG7=75$ :<>?8@$ 4<5$ 9E7$ 3456789:;:<=2BFY$ )E7$ JD?89$ ;94975$ 9E49$ 3H497<9$
:<I8:<=7C7<9$J4<$Z?4G:I@$4;$4<$456789:;:<=$:<>?8@$:I$9E7$H497<9$:<6DG67;$4<@$
H8DJ7;;$D8$:<67<9:D<$OE:JE$JD?G5$874;D<4PG@$P7$JD<;:57875$4<$456789:;:<=$
:574AB$ :272A$ :I$ 9E7$ 9E:85$ H489@$ 34GG7=7[5\$ 6:DG49:D<$ DI$ 4$ C79ED5$ H497<9$
:<6DG6:<=$456789:;:<=$:574;2BF]$

,:C:G48$9D$9E7$*,&$!"#K$L8D45$MD8C$7<5D8;7C7<9A$9E7$%N/$HDG:J@$
49$:;;?7$:<$9E:;$J4;7$I4:G75$9D$57I:<7$3456789:;:<=AB$4<5$9E7$JD?89$O4;$ID8J75$
9D$ 57978C:<7$ 9E7$ 4HH8DH8:497$ C74<:<=$ DI$ 9E7$ ?<57I:<75$ 978C2F^$ $ *<$ 9E7$
JD<97T9$DI$9E7$:<;?84<J7$HDG:J@$H8D6:;:D<A$9E7$JD?89$JD<JG?575$9E49$9E7$978C$
3456789:;:<=B$ 87I78875$ 9D$ 9E7$ 3O:57;H8745$ H8DCD9:D<4G$ 4J9:6:9:7;$ ?;?4GG@$
5:87J975$ 9D$ 9E7$ H?PG:J$ 49$ G48=7AB$ P?9$ :9$ 5:5$ 3&%'$ 7<JDCH4;;$ ;DG:J:949:D<B$
?<578$%4G:ID8<:4$G4O2FK$$$)E7$JD?89$57978C:<75$9E49$9E7$L_&$I749?87$(#) $
3O:57G@$ 5:;98:P?975$ 9D$ 9E7$ H?PG:J$ 49$ G48=7A$ 9D$ C:GG:D<;$ DI$ ?<S<DO<$ O7P`
P8DO;:<=$HD97<9:4G$J?;9DC78;A$767<$:I$9E7$H87J:;7$:<ID8C49:D<$JD<67@75$9D$
74JE$ a$ 648:7[5\$ O:9E$ ?;78$ :<H?9$ a$ [P7J4?;7\$ 9E7$ ?;78;$ [O7\87$ ?;:<=$ 9E7$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
F!*+,-&.#/ A$Kbb$M2Y5$49$!b"^`"K2$
FQ*0%"1#23*+,-&.#/A$Kbb$M2Y5$49$!b"KA$#&.*!"#$%&45%"$A$
#^$ c2Y5$ 49$ "FK$ A* (/'6 $ *', 2$, (-d 2$&MM*%(A$*'% 2A$%&ee(-%*./$ N('(-./$

/ *.L*/*)_$ %&d(-.N($ M&-e $%N$bb$b!$!!$#^$V!"#]W2$
FY*+,-&.#/ A$Kbb$M2Y5$49$!b"#$VZ?D9:<=$R4C7:5$62$'49XG$M:87$*<;2$DI$R489ID85A$

F!$c2Y5$FK!A$FK]`K^$V%4G2$QbbYWW2$
F]* 7.4$ 49$ !!bb$ V:<978<4G$ Z?D949:D<$ C48S;$ DC:9975W$ VJ:9:<=$ RDC75:J;A$ *<J2$ 62$

d4GG7@$MD8=7$*<;2$%D2A$Y!^$M2Y5$!!Y^A$!!]!$V"9E$%:82$QbbYWW2$
F^*833*/.4$49$!b"#f$*', 2$, (-d 2$&MM*%(A$*'% 2A$%&ee(-%*./$ N('(-./$ / *.L*/*)_$

%&d(-.N($ M&-e$ %N$bb$b! $!! $#^$V!"#]W2$
FK* 833* +,-&.#/A$ Kbb$ M2Y5$ 49$ !b"#$ VZ?D9:<=$+#"3/. A$ F!$ c2Y5$ 49$ FK]`K^W$

V:<978<4G$Z?D949:D<$C48S;$DC:9975W2$



!"#!$$$%&'()*+',$'-$*.%$/0&%1*+2+,3$+,4)15$%67()2+',$ #88$

9:;<$=5'$><:?@A<BCDD$$*E<A<>FA<G$?E<$=5'$><:?@A<$H:9$IF?$:$9FJKLK?:?KFI$
KI9F>:A$ :9$ K?$ M:AK<N$ >FA$ <:LE$ NK>><A<I?$ @9<AG$ O@?$ A:?E<AG$ K?$ H:9$ :$ HKN<JP$
NK9?AKO@?<NG$ Q@OJKL$ :NM<A?K9<;<I?B$ $ />?<A$ LFILJ@NKIR$ ?E:?$ ?E<$ KI?<A:L?KM<$
H<O9K?<$H:9$IF?$;<A<JP$:$S9FJKLK?:?KFIGC$?E<$LF@A?$N<?<A;KI<N$?E:?$'AKFIT9$
Q:?<I?$ KI>AKIR<;<I?$ LJ:K;$ LFI9?K?@?<N$ :$ S;K9:QQAFQAK:?KFI$ F>$ :NM<A?K9KIR$
KN<:GC$ O<L:@9<$ :$ J:P$ Q<A9FI$ HF@JN$ A<:9FI:OJP$ @IN<A9?:IN$ ?E<$ QEA:9<$ ?F$
KILJ@N<$'AKFIT9$Q:?<I?$KI>AKIR<;<I?$LJ:K;BDU$$+I$A<:LEKIR$K?9$LFILJ@9KFIG$?E<$
LF@A?$IF?<N$!"#$%$KI$&'(%)$9?:?KIR$?E:?$SQ:?<I?$KI>AKIR<;<I?$;:P$LFI9?K?@?<$
:I$:NM<A?K9KIR$KIV@AP$*+,-,.%/.,/$"$0.12,2.%/.%!3,-$"2"/4.$,#+/"51,.$+%$."2.
"$2,(6. 7%$,/$,!BCD8$ $ *E<$ LF@A?$ :J9F$ A<JK<N$ FI$89%:'/ G$ HEKLE$ K?$ >F@IN$
:I:JFRF@9$?F$?E<$QA<9<I?$L:9<G$O<L:@9<$?E<$=5'$><:?@A<$H:9$?E<$S>FA;$F>$
?E<$ :NM<A?K9<;<I?$ K?9<J>$ W$ :IN$ QJ:KIJP$ K9$ IF?$ ?E<$ QAFN@L?$ O<KIR$
:NM<A?K9<NBCU"$
$ /RA<<KIR$HK?E$?E<$7F@A?$F>$/QQ<:J9$F>$X:9EKIR?FI$KI$89%:'/ G$?E<$
LF@A?$ 9?:?<N$ ?E:?$ :$ L:@9:J$ A<J:?KFI9EKQ$ NF<9$ IF?$ <YK9?$ HE<I$ ?E<$ :JJ<R<N$
KI>AKIR<;<I?$ LFIL<AI9$ Q:?<I?9$LFM<AKIR$ ?E<$@IN<AJPKIR$ QAFN@L?$ >FA$9:J<BU#$$
*E<$ LF@A?$ 9@;;:AKZ<N$ ?E<$ L:@9:J$ LFII<L?KFI$ A<[@KA<;<I?$ :IN$ LFILJ@N<N$
?E:?$ S\H]E<I$ ?E<$ Q:?<I?$ KI>AKIR<;<I?$ FLL@A9$ KIN<Q<IN<I?$ F>$ ?E<$ :L?@:J$
:NM<A?K9<;<I?$F>$?E<$@IN<AJPKIR$QAFN@L?G$O<L:@9<$?E<$Q:?<I?$LFIL<AI9$?E<$
@IN<AJPKIR$ QAFN@L?$ W$ ?E<I$ ?E<$ L:@9:J$ LFII<L?KFI$ ?PQKL:JJP$ K9$ IF?$
<9?:OJK9E<NG$ <M<I$ HE<I$ ?E<$ :NM<A?K9KIR$ <YQF9<9$ ?E<$ KI>AKIR<;<I?BCU!$$
7FIM<A9<JPG$ S\H]E<I$ ?E<$ Q:?<I?$ KI>AKIR<;<I?$ FLL@A9$ KI$ ?E<$ LF@A9<$ F>$ ?E<$
:NM<A?K9KIR$B$B$B$?E<$L:@9:J$LFII<L?KFI$K9$<9?:OJK9E<NBCU^$$+I$?E<$9@;;:AP$F>$
?E<$ L:@9:J$ LFII<L?KFI$ A<[@KA<;<I?G$ ?E<$ LF@A?$ IF?<N$ ?E:?$ ;:IP$ F>$ ?E<$
QA<MKF@9$,KI?E$7KAL@K?$N<LK9KFI9$9@RR<9?<N$?E:?$:$L:@9:J$LFII<L?KFI$HF@JN$
/,3,- $<YK9?G$<M<I$HE<I$?E<$Q:?<I?$LFIL<AI<N$?E<$ ;<?EFN$F>$:NM<A?K9KIRBU_$$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
DD. &!B$ :?$ #"88`##""$ a:J?<A:?KFI$ KI$ FAKRKI:Jb$ aIF?KIR$ ?E:?$ ?E<$ SQ:?<I?T9$ A:K9FI$

NT<?A<$K9$?F$LA<:?<$#12$'9":,!. QAFQF9:J9G$27,#"6"#.$'.%/."/!"3"!1%(.12,-BCbB$
DU.&!B$:?$##"#B$
D8.&!B$:?$##"!$a<;QE:9K9$:NN<Nb$a[@F?KIR$+FJ:O$7FAQB$MB$2<:OF:AN$2@AB$7FBG$#c$

-B^N$#c""G$#c"D$IBc$a8?E$7KAB$#88_bbB$
U".&!B$:?$##"#`"!$aKI?<AI:J$[@F?:?KFI$;:Ad9$F;K??<Nb$aLK?KIR$/;:ZFI$+I?TJG$+ILB$

MB$/;B$0PI:9?P$2@AQJ@9$(KI<I9$+I9B$7FBG$Uc$eB^N$8D_G$8DD$aX:9EB$7?B$/QQB$!""_bbB$
U#.&!B$:?$##"!B$
U!. ;01/!%" G$ f""$ -B^N$ :?$ ##"^$a:J?<A:?KFI$ KI$ FAKRKI:JbB$<1$. 2,,. ;01/!%"G$ f""$

-B^N$:?$##"^$IB_$a9@RR<9?KIR$?E:?$9K?@:?KFI9$HE<A<$:NM<A?K9<;<I?9$KIN@L<$F?E<A9$?F$
KI>AKIR<$FI$:$Q:?<I?$;:P$QAFN@L<$?E<$A<[@K9K?<$L:@9:J$LFII<L?KFIbB$

U^.&!B$:?$##"^$a:J?<A:?KFI$KI$FAKRKI:JbB$
U_.=,,."!>.:?$##"!`"_g$2,,.%(2'.2K;QJP$-A<9E$-A@K?$MB$7FI?TJ$+I9B$7FBG$8_$-B^N$

#!#8G$#!!^$a8?E$7KAB$#88fb$aIF?KIR$?E:?$S?E<$%!3,-$"2"/4.%#$"3"$",2$;@9?$#%12,$?E<$



!""# $%&&'$()$*(#)&+*,-&$'#.-/#0%*,&-.# 1231#

4567879:#;<7#=5>9;#?@A;@BC>@A<7?#;<7#=DA7#5B#;<7#EDA@A#;<D;#;<7#@BF9@BC7G7B;#
6DA# 4H>B?D@IA# >A7# 5F# JD;7B;7?# ;7=<B@K>7A# DA# JD9;# 5F# @;A# 56B# LGD9M7;@BC#
G7;<5?N# 59# LGD9M7;@BC# AHA;7GN# DB?# ;<7# =OD@G# J5;7B;@DOOH# DOO7C7?#
D?879;@A@BC#@BP>9H#6@;<@B#;<7#@BA>9DB=7#J5O@=H#=5879DC73QR##SDA7?#5B#;<7A7#
?@FF797B=7A:#;<7#=5>9;#=5B=O>?7?#;<D;#D#?>;H#;5#?7F7B?#DCD@BA;#;<7#;<@9?#JD9;H#
JD;7B;# @BF9@BC7G7B;# 7T@A;7?# >B?79# ;<7# $U.# @BA>9DB=7# J5O@=H# LD?879;@A@BC#
@BP>9HN#J958@A@5B3QV#
#

$3! W)+4# &'(/%,X# $%,Y%,-()%&# Z 3# - ,$4# +Y'$)-.([#
)&+*,-&$'# $%\Y-&[ #

#
(<7#G5A;#97=7B;#=DA7#F@B?@BC#;<D;#DB#@BA>979#<D?#D#?>;H#;5#?7F7B?#D#

J5O@=H<5O?79# DCD@BA;# D# ;<@9?# JD9;H# JD;7B;# @BF9@BC7G7B;# =OD@G# 6DA#!"#$%
&'()*+,% -*+.*+/(0*1% 23% 4+56% #.'50/7(8% "19:+/15'% -*;./183# # -JJOH@BC#
$5O59D?5# OD6:# ;<7# (7B;<# $@9=>@;# 5F# ;<7# *B@;7?# +;D;7A# $5>9;# 5F# -JJ7DOA#
97879A7?#D#?7=@A@5B#EH#;<7#W@A;9@=;#5F#$5O59D?5#C9DB;@BC#A>GGD9H#P>?CG7B;#
@B# FD859# 5F# ;<7# @BA>979A3Q]# # )B# ;<7# >B?79OH@BC# D=;@5B:# ,5BDO?# -3# XD;^#
(7=<B5O5CH:# .@=7BA@BC:# .3Y3# F@O7?# 5B7# 59# G597# =OD@GA# 5B# ;67B;H_;<977#
?@FF797B;# JD;7B;A:# DOO7C@BC# ;<D;# EH# W)+4# &7;659M# =5GG@;;7?# JD;7B;#
@BF9@BC7G7B;# EH# LGDM@BC:# >A@BC:# 5FF79@BC# ;5# A7OO:# DB?`59# A7OO@BC# a#
D>;5GD;7?# ;7O7J<5B7# AHA;7GA:# @B=O>?@BC# a# ;<7# W)+4# &7;659M# =>A;5G79#
A798@=7# ;7O7J<5B7# AHA;7G:# b6<@=<c# DOO56b7?c# bW)+4IAc# =>A;5G79A# ;5#
J79F59G# JDH_J79_8@76# 59?79@BC# DB?# =>A;5G79# A798@=7# F>B=;@5BA# 5879# ;<7#
;7O7J<5B73NQQ# # W)+4# &7;659M# ;7B?797?# D# ?7F7BA7# >B?79# @;A# J9@GD9H#
@BA>9DB=7# DB?# 7T=7AA# =5879DC7# J5O@=@7A:# DOO# 5F# 6<@=<# J95G@A7?# ;5# ?7F7B?#
DB?# @B?7GB@FH# W)+4# DCD@BA;# =OD@GA# DOO7C@BC# LD?879;@A@BC# @BP>9H:N# DG5BC#
5;<79#@;7GA3Q2##d5>9#5F#W)+4#&7;659MIA#F@87#@BA>9DB=7#J5O@=@7A#7B>G79D;7?#
F5>9# =D;7C59@7A# 5F# 5FF7BA7A# 6<@=<# =5BA;@;>;7?# LD?879;@A@BC# @BP>9H:N# @B#
ODBC>DC7# @?7B;@=DO# ;5# ;<7# D?879;@A@BC# @BP>9H# J958@A@5BA# @B# ;<7# )+%# 12QV#
S95D?#d59G#'B?59A7G7B;32"##(<7#F@F;<#@BA>9DB=7#J5O@=H#7TJO@=@;OH#7T=O>?7?#

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
@BP>9H:N# B5;# G797OH# 7TJ5A7# @;e# f7GJ<DA@A# @B# 59@C@BDOeg# \@=95;7=# ,7A7D9=<# 83#
&D;@5B6@?7#\>;3#)BA3#$53:#h"#d3i?#2VQ:#2]1#f2;<#$@93#122he3#

QR%#''%$8:1</0:#V""#d3i?#1"2!3#
QV%"<3#
Q]#W)+4#&7;659M#$59J3#83#-9=<#+J7=@DO;H#)BA3#$53:#VR2#d3i?#1"1":#1"!Q#f1";<#

$@93#!"11e3#
QQ#"<3#D;#1"1!_1i#fDO;79D;@5B#@B#59@C@BDOe#f=@;D;@5B#5G@;;7?e3#(<7#ODBC>DC7#5F#;<7#

>B?79OH@BC#D=;@5B#G@9959A#;<D;#5F#;<7#978@A@5B#;5#;<7#YD;7B;#-=;#@B#122h3#
Q2#"<3#D;#1"1i3##
2"# "<3g# )&+3# +',Z+ 3# %dd)$' :# )&$ 3:# $%\\',$)-.# U'&',-.# $%\\',$'#

. )-S).)([# $%Z',-U'# d%,\ :#$U#""#"1#11#QR#f12Qhe3#



!"#!$$$%&'()*+',$'-$*.%$/0&%1*+2+,3$+,4)15$%67()2+',$ !"#$

89:;$ <:=>9?@>A$ B?CD$ <E?F;$ G$ H?I9FJFC@$ :KL$ :8$ LM>$ FC89FC@>;>CL$ :8$
<:ND9F@MLA$ N?L>CLA$ L9?O>;?9PA$ L9?O>$ J><9>L$ :9$ :LM>9$ FCL>EE><LK?E$ N9:N>9LD$
9F@MLJAQ$ M:R>=>9A$ LM>$ >S<EKJF:C$ OFO$ C:L$ ?NNED$ L:$ BFC89FC@>;>CLA$ FC$ HLM>$
FCJK9>OTJI$U?O=>9LFJ>;>CLAT$:8$<:ND9F@MLA$L9?O>$O9>JJ$:9$JE:@?CVQW#$$

1>=F>RFC@$ LM>$ E:R>9$ <:K9L$ O><FJF:C$!"# $%&%A$ 7:E:9?O:$ E?R$
9>XKF9>O$LM>$*>CLM$7F9<KFL$L:$?OM>9>$L:$?$B8:K9$<:9C>9J$9KE>AQ$KCO>9$RMF<M$
LM>$ <:K9L$ R?J$ 9>XKF9>O$ L:$ B<:;N?9>$ LM>$ ?EE>@?LF:CJ$ :8$ LM>$ KCO>9EDFC@$
<:;NE?FCL$ RFLM$ LM>$ L>9;J$ :8$ LM>$ ?NNEF<?YE>$ FCJK9?C<>$ N:EF<DVQW!$ $ +C$ LM>$
<:CL>SL$:8$?$OKLD$L:$O>8>CO$?@?FCJL$?$LMF9O$N?9LD$N?L>CL$FC89FC@>;>CL$<E?F;A$
LM>$ 9KE>$ 9>XKF9>J$ ?C$ FCJK9>9$ L:$ L>CO>9$ ?$ O>8>CJ>$ F8$ LM>$ KCO>9EDFC@$ ?<LF:C$
?EE>@>J$'$( $ 8?<LJ$ :9$ <E?F;J$ LM?L$ ;F@ML$ 8?EE$ RFLMFC$ LM>$ FCJK9?C<>$ N:EF<DTJ$
N9:=FJF:CJVWZ$$/OM>9FC@$L:$LM>$B8:K9$<:9C>9J$9KE>AQ$LM>$<:K9L$?NNEF>O$?$LM9>>[
N?9L$ L>JL$ L:$ O>L>9;FC>$ RM>LM>9$ LM>$ FCJK9>9J$ :R>O$ ?$ O>8>CJ>$ L:$ 0+2.$
,>LR:9P$KCO>9$LM>$?O=>9LFJFC@$FC\K9D$N9:=FJF:CJVW]$$2N><F8F<?EEDA$LM>$<:K9L$
?C?ED^>O_$`Fa$RM>LM>9$0+2.$,>LR:9P$B>C@?@>O$FC$U?O=>9LFJFC@T$OK9FC@$LM>$
9>E>=?CL$N>9F:OA$`FFa$RM>LM>9$LM>$KCO>9EDFC@$<:;NE?FCL$?EE>@>O$LM>$N9>OF<?L>$
B?O=>9LFJFC@$ FC\K9DQ$ :88>CJ>$ KCO>9$ LM>$ N:EF<DA$ ?CO$ `FFFa$ RM>LM>9$ ?$ <?KJ?E$
<:CC><LF:C$>SFJL>O$Y>LR>>C$LM>$?O=>9LFJFC@$?<LF=FLD$?CO$LM>$?EE>@>O$FC\K9D$
JK88>9>O$YD$LM>$LMF9O$N?9LD$N?L>CL$M:EO>9VWb$$$

c9F:9$L:$LM>$?C?EDJFJ$:8$LM>$LM9>>[N?9L$L>JLA$LM>$<:K9L$8F9JL$O>L>9;FC>O$
RM>LM>9$ N?L>CL$ FC89FC@>;>CL$)%*+!# "&",$ 8?EE$ RFLMFC$ LM>$ ?NNEF<?YE>$ 73($
?O=>9LFJFC@$FC\K9D$N9:=FJF:CJVWd$$(::PFC@$L:$:LM>9$\K9FJOF<LF:CJ$8:9$@KFOFC@$
N9><>O>CLA$ LM>$ <:K9L$ C:L>O$ LM?L$ ?$ <E>?9$ ;?\:9FLD$ =F>R$ M?O$ >;>9@>O$ ?CO$
<:K9LJ$B9:KLFC>ED$OFJLFC@KFJM$Y>LR>>C$<E?F;J$Y?J>O$:C$LM>$;?CK8?<LK9>$?CO$
J?E>$:8$?C$FC89FC@FC@$N9:OK<L[FC$RMF<M$<?J>$LM>$<E?F;$FJ$C:L$<:=>9>O$>=>C$F8$
LM>$N9:OK<L$FJ$KJ>O$FC$?O=>9LFJFC@$?CO$?$<E?F;$Y?J>O$:C$LM>$KC?KLM:9F^>O$
KJ>$ :8$?$ N?L>CL>O$ ?O=>9LFJFC@$ FO>?$ :9$ ;>LM:O[$ FC$ RMF<M$ <?J>$ LM>$ <E?F;$ FJ$
<:=>9>OVQWe$ $ 0>JNFL>$ LM>$ JKYJL?CLF?E$ CK;Y>9$ :8$ <?J>J$ JK@@>JLFC@$ LM?L$
FC89FC@>;>CL$ :8$ ?$ N?L>CL>O$ FO>?$ RFEE$ XK?EF8D$ 8:9$ <:=>9?@>$ KCO>9$ LM>$
?O=>9LFJFC@$FC\K9D$N9:=FJF:CJ$:8$?$73($N:EF<DA$LM>$<:K9L$C:L>O$LM?L$;?CD$

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!
W#$-./0# 1"23%,4# 5%,678$ dbW$ -VZO$ ?L$ #"#Z[#]$ `<FL?LF:C$ :;FLL>Oaf$/""# 9!7$ ?L$

#"!g[!W$`9>;?COFC@$LM>$<?J>$L:$LM>$OFJL9F<L$<:K9L$L:$O>L>9;FC>$RM>LM>9$LM>$KCFXK>$
E?C@K?@>$9>@?9OFC@$LM>$FCL>EE><LK?E$N9:N>9LD$>S<EKJF:C$FC$LM>$8F8LM$FCJK9?C<>$Y?99>O$
?$OKLD$L:$O>8>CO$?@?FCJL$LM>$KCO>9EDFC@$LMF9O$N?9LD$N?L>CL$FC89FC@>;>CL$<E?F;VaV$

W!$.! V$?L$#"#bV$
WZ$.!7#̀<FLFC@#7DN9KJ$/;?S$hFC>9?EJ$7:V$=V$(>SFC@L:C$+CJV$7:VA$e]$cVZO$!W]A$

Z"#$`7:E:V$!""ZaaV$$
W]$.! V$?L$CV]V$
Wb$.! V$$
Wd$.! V$?L$#"#e$`<FL?LF:C$:;FLL>OaV$
We$.! V$`<FL?LF:C$:;FLL>OaV$



202 CONNECTICUT INSURANCE LAW JOURNAL 19.1 

cases “unequivocally reject patent coverage,” where it is not expressly 
included in the policy.98  Distinguishing the existing case law from the 
present facts, the Tenth Circuit explained that “[t]he bulk of the published 
case law addressing patent infringement as advertising injury deals with 
products the insured happened to advertise, rather than a means of 
advertising that the insured used to market its own [non-infringing] 
products.”99  The court concluded that “[d]epending on the context of the 
facts and circumstances of th[e] case, patent infringement !"#  qualify as an 
advertising injury if the patent involve[s] any process or invention which 
could reasonably be considered an advertising idea,” noting that such cases 
are rare, in which an “allegedly infringed patent is itself and advertising 
idea rather than merely an advertised product.”100  In the underlying action, 
the court explained that DISH Network “allegedly committed patent 
infringement by using [patented] technology to sell Dish’s own non-
infringing … products and services.”101  The holding seems to suggest that 
coverage is only appropriate when both the accused activity and the 
patent’s claims are within the scope of advertising.  However, the logic 
espoused by the court clearly demonstrates a willingness to provide 
reasonable protection to policyholders in light of the broadly encompassing 
language in a CGL policy similar to the ISO 1986 Broad Form 
endorsement. 

After determining that patent infringement !$%&' fall within the 
applicable CGL advertising injury provisions, the Tenth Circuit applied the 
($)*&& analysis, and analyzed “whether the complaint potentially alleged a 
predicate offense, )+,., ‘misappropriation of advertising ideas or style of 
doing business.”102  As was previously noted, the ISO 1986 Broad Form 
endorsement failed to define the meaning of the term “advertising,” and the 
definition varies between jurisdictions.  The court noted that some 
jurisdictions apply broadly encompassing definitions for “advertising,” 
such as; (i) the “action of calling something to the attention of the 
public,”103 or (ii) any oral, written or graphic statement made by the seller 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!

98 -' . at 1019 (citing U.S. Fid. & Guar. Co. v. Frosty Bites, Inc.,. 232 
F.Supp.2d 101, 103 (S.D.N.Y. 2002)). 

99 /-01.(*23$45 , 659 F.3d at 1017-18 (alteration in original). 
100 -' . at 1020 (alteration in original) (emphasis added) (internal quotations 

marks omitted) (quoting Hyundai Motor Am. v. Nat’l Union Fire Ins. Co. of 
Pittsburgh, Pa.6 600 F.3d 1092, 1100 (9th Cir. 2010)). 

101 -' . at 1018 (alteration in original). 
102 -' . at 1020. 
103 Hyman v. Nationwide Mut. Fire Ins..Co7, 304 F.3d 1179, 1188 (11th Cir. 

2002) (quoting Adolfo House Distrib. Corp. v. Travelers Prop. & Cas. Ins. Co., 
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This article examines the hardships faced by Medicare Part D patients, and 
especially mental health patients, with respect to obtaining coverage for 
necessary but off-label drug prescriptions.  The article posits that the 
Medicare Part D system, as it currently exists, is failing not only in its 
mission for quality of care, but also in its cost-effectiveness.   The paper 
advocates a comprehensive approach to Medicare Part D that addresses 
both deficiencies by allowing for exceptions to the FDA approved use 
requirement, on a case-by-case basis, where such exceptions are supported 
by scientific evidence.  An exception process of this nature would allow 
deserving beneficiaries to acquire the prescriptions they need while also 
avoiding the heightened costs associated with an abundance of under-
treated or mistreated patients.!
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unstable.3  This unfortunate story is an exemplar of coverage issues faced 
by mentally disordered Medicare Part D beneficiaries.  A correlated and 
serious coverage problem faced by Medicare Part D patients, both mentally 
disordered and otherwise, is the unreasonable denial of medically necessary 
off-label medications. 

Medicare Part D was created by an amendment to the Social 
Security Act called, the Medicare Prescription Drug, Improvement, and 
Modernization Act (MMA).4  The MMA was enacted in 2003 and became 
effective in 2006.5  The MMA provides an outpatient prescription drug 
coverage program for Medicare beneficiaries, on a voluntary basis, by 
offering a variety of plans from private insurers who have contracted with 
the Department of Health and Human Services.6   

Off-label drug use is the use of a drug, approved by the Food and 
Drug Administration (FDA), for an indication other than that specified in 
FDA drug labeling.7  Beyond prescribing approved drugs for unapproved 
conditions, off-label use also includes prescribing medication for different 
populations (e.g. age groups) and at doses higher or lower than approved.8  
Pursuant to the Food, Drug, and Cosmetic Act (FDCA), new medications 
are granted FDA approval only after being proven safe and effective for 
specific ailments at particular dosages.9  In 2000, the United States Court of 
Appeals for the D.C. Circuit noted that, “neither Congress nor the FDA has 
attempted to regulate the off-label use of drugs by doctors and consumers.  
A physician may prescribe a legal drug to serve any purpose that he or she 

                                                                                                                 
3 !""#$%& 
4 Medicare Prescription Drug, Improvement, and Modernization Act of 2003, 

42 U.S.C. § 1395w-101 (2011). 
5 '%& 
6 !""#"&(&, U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-11-366R, MEDICARE 

PART D FORMULARIES: CMS CONDUCTS OVERSIGHT OF MID-YEAR CHANGES; 
MOST MID-YEARS CHANGES WERE ENHANCEMENTS 1 (2011). 

7 !""# Wash. Legal Found. v. Henney, 202 F.3d 331, 332-33 (D.C. Cir. 2000) 
(citations omitted); FOOD & DRUG ADMIN., OFFICE OF THE COMM’R, OFFICE OF 
POLICY, GOOD REPRINT PRACTICES FOR THE DISTRIBUTION OF MEDICAL JOURNAL 
ARTICLES AND MEDICAL OR SCIENTIFIC REFERENCE PUBLICATIONS ON 
UNAPPROVED NEW USES OF APPROVED DRUGS AND APPROVED OR CLEARED 
MEDICAL DEVICES 1 n.2 (2009), )*)$+),+"# )-#http://www.fda.gov/OHRMS/ 
DOCKETS/98fr/FDA-2008-D-0053-gdl.pdf. 

8 !""# )+./# 0$-1# 23"4)5-$/6.7# 2.841$)-3$.-.# 9""%# 9/-# !156# :;;<=),"+#
23".43$,$6(, PSYCHIATRIC NEWS, June 6, 2008, at 1, )*)$+),+"# )- 
http://psychnews.psychiatryonline.org/newsarticle.aspx?articleid=111823. 

9 !""#21 U.S.C. § 355 (2010). 
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denying drug coverage.44  There are four levels of administrative appeal 
prior to district court jurisdiction.45  The four levels of administrative 
review are: internal to the provider, independent and external review, 
administrative law judge review, and finally a hearing before the Medicare 
Appeals Council.46  Not surprisingly, the United States Court of Appeals 
for the Third and Ninth Circuits have each held that the federal district 
courts have no jurisdiction until administrative remedies are fully 
exhausted, as required by law.47  Therefore, an individual may appeal in a 
federal district court, only if the amount in controversy is $1,300.00 or 
greater and only after the fourth level of appeal has been determined.48   
 

B. OFF-LABEL DRUG USE 
!
Prescribing FDA approved medications for off-label use is legal 

because regulation of the practice of medicine is outside the FDA’s 
purview.49  This policy makes sense because once safety is established, 
innovation in research may find new uses and verify them at a rate faster 
than the FDA approval process.  Such regulation could also pose logistical 
problems and might raise debate over governmental authority.  In 1982, the 
FDA acknowledged that prescribing off-label drugs often reflects valid 
clinical applications as established by thorough research.50  Since the Food, 
Drug, and Cosmetic Act (FDCA) does not forbid such usage, many safe 
and innovative uses of approved drugs aren’t promptly added to the FDA 
medical labeling, because of the time and expense involved.51  That off-
label prescribing is often dangerous or uncertain due to a lack of scientific 

                                                                                                                 
44 !""# 42 U.S.C. § 1395w-104 (f)-(i) (2011), cross referencing 42 U.S.C. § 

1395w-22 (2011); $""#appended flowchart %&'()#p. 252. 
45 !""#appended flowchart %&'()#p. 252. 
46 !""#appended flowchart %&'()#p. 252. 
47 !""# Kopstein v. Indep. Blue Cross, 339 F. App’x 261, 264-65 (3d Cir. 

2009); Uhm v. Humana, Inc., 620 F.3d 1134, 1144 (9th Cir. 2010). 
48 !""# appended flowchart %&'()#p. 252 (note that the amount in controversy 

requirements are modified yearly to reflect the consumer price index). 
49#!""#*+("#,&'+(-).%+&#'+(#/".."(#0).%"&.#1)("2#3")(%&4#+'#.5"#1+--6#7&#

8)9+(#)&:#3;-)&#<"$6#=6!6#!6, 104th Cong. 81-82 (1996) (statement of William 
Schultz, Deputy Comm’r for Policy, Food and Drug Administration), )>)%?)9?"#).#
http://www.hhs.gov/asl/testify/t960222a.html. 

50 !""# FOOD & DRUG ADMIN., =$"# +'# @AA(+>":# B(;4$# '+(# =&?)9"?":#
,&:%C).%+&$, 12 FDA DRUG BULL. 3, 4-5 (Apr. 1982), )>)%?)9?"# ). 
http://www.circare.org/fda/fdadrugbulletin_041982.pdf. 

51 !""#%:6#
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approved indications were slow to reflect that understanding.57  Thus, an 
off-label use of an approved drug is often supported by the medical 
community and can be of great benefit to a patient’s health.  A flexible 
prescription coverage regime predicated on medical evidence and best 
practices would be the most humane and efficient.  Therefore it is of 
paramount importance to ensure that off-label use, when it occurs, is 
meritorious.  It is illegal for a pharmaceutical manufacturer to label an 
approved drug for an unapproved indication and for them to market or 
promote an off-label use.58  This law hopefully helps reduce pressure on 
doctors to base their prescribing practices on biased information.  In the 
absence of information from drug companies, doctors must inform 
themselves about off-label uses “through compendia, journal articles, 
continuing medical education programs, symposia, and professional 
meetings.”59  To that end, the FDA has recently published guidance for the 
healthcare industry that stipulates what standards to look for in evaluating 
medical evidence for off-label use.60  

                                                                                                                 
57! "##! ! $%&#'(! ")*#+)#! ,-'! %! $#..#'! /*,#0!BAYER.COM, http://www.bayer 

.com/en/History.aspx (last visited Sept. 6, 2012); Joseph Sirven, 1#2! 34#4! ,-'!
567#'! 8'9:4(! ;<#! ;%6#4! -,! =4>*'*+0! ;<%6*7-?*7#0! %+7! @%A%>#+.*+, 85 MAYO 
CLINIC PROC. 508, (June 2010), %B%*6%A6#! %. http://171.67.112.83/content/ 
85/6/508.full.pdf+html (aspirin is a complicated example because its use and 
discovery profoundly predates the founding of the FDA and its regulatory scheme); 
Randall S. Stafford, C#:96%.*+:!5,,D/%A#6!8'9:!34#!E!C#.<*+F*+:! .<#!C-6#!-,! .<#!
G8=, 358 NEW ENG. J. MED. 1427 (Apr. 3, 2008), %B%*6%A6#!%. http://www.nejm. 
org/doi/full/10.1056/NEJMp0802107 (aspirin is used off-label to prevent heart 
disease among diabetes sufferers). 

58 HI:I, Washington Legal Found. v. Henney, 202 F.3d 331, 332-33 (D.C. Cir. 
2000) (citations omitted); United States v. Caronia, 576 F. Supp. 2d 385, 389 n. 2 
(E.D.N.Y. 2008). 

59 ;#4.*?-+&!-+!3+%>>'-B#7!34#4!-,!J'#4)'*>.*-+!8'9:4(!$#,-'#!"I!K-??I!5+!
/%A-'!L!M9?%+!C#4I, 104th Cong. (Feb. 22, 1996) (statement of William Schultz, 
Deputy Comm’r for Policy, Food and Drug Admin.), %B%*6%A6#! %. 
http://www.hhs.gov/asl/testify/t960222a.html. 

60 "##! %64-! FOOD & DRUG ADMIN., OFFICE OF POLICY, OFFICE OF THE 
COMM’R, GUIDANCE FOR INDUSTRY: GOOD REPRINT PRACTICES FOR THE 
DISTRIBUTION OF MEDICAL JOURNAL ARTICLES AND MEDICAL OR SCIENTIFIC 
REFERENCE PUBLICATIONS ON UNAPPROVED NEW USES OF APPROVED DRUGS AND 
APPROVED OR CLEARED MEDICAL DEVICES (2009), %B%*6%A6#! %. 
http://www.fda.gov/OHRMS/DOCKETS/98fr/FDA-2008-D-0053-gdl.pdf (last 
updated Aug. 6, 2009). This guidance was published when 21 U.S.C. § 360aaa, 
which in certain contexts allowed pharmaceutical manufacturers to disseminate 
information on their product’s off label uses, was still in effect. While such 
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III. RESHAPING THE COVERAGE OF OFF-LABEL 
 MEDICATIONS 

 
!"# MEDICARE PART D ISSUES WITH OFF-LABEL PRESCRIPTIONS 

 AND COMPENDIA USE.#
#

 In its relatively short term of life, Medicare Part D has already seen 
a great deal of litigation regarding how coverage decisions are made.  This 
is particularly interesting given the amount in controversy threshold and the 
multi-step administrative grievance process that must be exhausted before a 
federal district court even has jurisdiction.95  The holding of !"#$%&' ()'
!%"(*++, whose appeal was dismissed by the United States Second Circuit 
Court of Appeals, has the best prospect of serving as an impetus to 
meaningful reform of Medicare prescription drug coverage policies.96  
Recent proposed legislation and regulatory amendments have also 
coincided with recent cases.  Recall that coverage exceptions to compendia 
indications for chemotherapeutic drugs, based on Secretary approved peer-
reviewed medical literature, only came with amendments contained in the 
Medicare Improvements for Patients and Providers Act of 2008 (MIPPA).97  
While this reform is a step in the right direction, it is not enough.  A 
Medicare Part D enrollee should be expressly allowed to appeal for 
coverage of any medication (not expressly excluded) whose medical 
necessity has empirical support.  This process should also contain 
protections for the unique needs of the mentally disordered.  As of this 
writing, there is a bipartisan bill proposed in the House of Representatives, 
currently under committee review, that encapsulates the spirit of !"#$%&'()'
!%"(*++ by promoting coverage parity for off-label uses when based on 
medical evidence.98  Unfortunately, the likelihood of this bill passing seems 
scant, so such legislation should be pursued in subsequent Congresses with 
the needs of all beneficiaries in mind. 

                                                                                                                 
95 ,%%'%)-), Kopstein v. Indep. Blue Cross, 339 F. App’x 261, 264-65 (3d Cir. 

2009); Uhm v. Humana, Inc., 620 F.3d 1134, 1144 (9th Cir. 2010);' ,%% "./0'
Centers for Medicare & Medicaid Services,'1%2*3"&%'4&%/3&*5+*06'7&8-'94"&+'7:;'
<0(%&"-%' 7%+%&=*6"+*06>?55%"./' 4&03%//, CMS.GOV, http://www.cms.gov/ 
MedPrescriptDrugApplGriev/Downloads/PartDAppealsFlowchart.pdf (last visited 
Dec. 23, 2011). 

96 Layzer v. Leavitt@'770 F. Supp. 2d 579 (S.D.N.Y. 2011). 
97 Medicare Improvements for Patients and Providers Act of 2008, H. R. 6331, 

110th Cong. § 182 (2008). 
98 Part D Off-Label Parity Act, H.R. 1055, 112th Cong. (2011). 
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necessary for her condition, and that there would be life-threatening 
consequences if the medication was stopped.”136  Methotrexate was used 
before CellCept, but the Methotrexate had not controlled her symptoms and 
had likely caused pulmonary fibrosis, a serious side effect.137  The 
Medicare Appeals Council denied reimbursement for CellCept “since it is 
neither FDA-approved nor supported in the compendia for treatment of any 
conditions with which the enrollee is diagnosed, it is not a covered 
Medicare Part D drug.”138   

This outcome is antithetical to the purpose of Medicare Part D and 
leaves the enrollee with a quality of life changing, and potentially life-
ending, outcome.  The fact independent reputable doctors staked their 
reputations for an off-label use that seemingly has little potential for 
recreational use or fraud should have counted for something.  Moreover, 
the patient’s record reflects the drug’s efficacy for her at the exclusion of 
everything else.  This is not to say that observational evidence should be 
dispositive of coverage outcomes.  Peer-reviewed empiricism and broadly 
supported standards of care should be factors.  Real people’s health 
shouldn’t be subject solely to FDA indications and demonstrably imperfect 
compendia.  There should be room for exceptions that are supported by a 
high scientific evidentiary threshold. 

Another Medicare Appeals Council case affirmed the 
administrative law judge’s decision and granted the Plaintiff an exception 
and coverage by granting her the off-label use of opium tincture for her 
Crohn’s disease.139  Factors in the decision included the individual patient’s 
long record of effective use of this treatment.140  Indeed the patient’s 
history shows it to be the only drug that has worked for her; this was 
bolstered by scientific support and the fact that the drug pre-dates the 
formation of the FDA, making the drug “grandfathered.”141  The opinion of 
the Medicare Appeals Council put great emphasis on the fact that the FDA 
has remained relatively silent in regards to opium tincture and many 
formularies include the drug while one compendium designates the drug as 
grandfathered.142  This Part D beneficiary was fortunate to have a 
                                                                                                                 

136 !"#$at 2.$
137 !"#$at 2-3.$
138 !"# at 5. 
139 V.B.M. v. Anthem Blue Cross & Blue Shield, Medicare Appeals Council, 1 

(Dep’t of Health and Human Servs. 2009), %&%'(%)(*$ %+ 
http://www.hhs.gov/dab/divisions/medicareoperations/macdecisions/vbm.pdf.  

140 !"# at 1. 
141 !"# at 1-2. 
142$!"# at 3. 
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5 (G*%.-($.'G$ 5 (')./$ Y(./)Y b$) Y($Z+'G.5(')./,$ 23$[!KKJ\4$$

!K2$$` .*,(-$ Z.5*/^$ Z&+'G 4O$) Y($ 5 (G*%.-($ F-(,%-*F)*&'$ G-+W$ c ('(Z*)$
['?P4$!K22\O$#>#'$#)$*%#-$=<<AbddSSS4]EE4?BMd@6789:B6dLAH?:7dIKVVU2!4A7E4$$

!K! $&ZZ*%($ &Z$*'Z& 4$F-&G, 4$_ $G.).$ . './^,*, O$ %)-, 4$ Z&-$5 (G*%.-($ _ $
5 (G*%.*G$, (-e, 4O$5(G*%.-($ _ $5 (G*%.*G$, ).)*,)*%./$ , +FF/(5(') O$Z*W4$2V4!$f $
5 (G*%.-($ F.-)$ G$F(-%(')$ G*,)-*c+)*&'$&Z$ ( '-&//((, O$c^$) ^F($&Z$F/.'$.'G$
G(5&W-.FY*%$ %Y.-.%)(-*,)*%, b$1+/^$ 2O$!K2K$[!K22\O! =<<ACbddSSS49@C4M?Pd$
-6C6:B9=U,<:<8C<89CUG:<:U:;7U,>C<6@Cd,<:<8C<89CU)B6;7CU:;7U
-6A?B<Cd56789:B656789:87,<:<,LAAd!K224=<@H$ [C9B?HH$ <?$ g7?S;H?:7Chi$ C6H69<$
g56789:B6$ F:B<$ G$ 2V42U2V4#$ S8<=$ Z8MLB6C$ jk*FO$ I3K`clh\i$;3<%:<$ )c/ 4$2V42O$
5 (G*%.-($ F.-)$ Gb$) ^F($ &Z$ F/.'$ &-$ - ()*-(($ G-+W$ , +c,*G^$ Z&-$ F.-)$ G$
( '-&//((, O$c ^$. -(.$&Z$ - (,*G('%( b$1+/^$ 2O$!K2K$[!K22\4$$

!K" $C**$%)-, 4$Z&-$5 (G*%.-($ _ $5 (G*%.*G$, (-e, 4O$5 (G*%.-($ F-(,%-*F)*&'$
G-+W$ c ('(Z*)$ 5 .'+./ O$ %5,$ FLN4$ 2KKU2#O$ 9=4$ J$ [-6P4$ 2KO$ Z6N4$ 23O$ !K2K\O$
=<<ACbddSSS49@C4M?PdFB6C9B8A<8?;GBLM%?P%?;<B:dG?S;H?:7Cd%=:A<6BJ$4A7E4$$



!"#!$ $$$$$$$$$$$%&'()*++,$-..&)&//*0,$$$$$$$$$$$$$ !12$

$ $

3456$378369$4::;4<$=96>?97=@7A:$?A>@>$@34:$@3A>6$B3A$CA$:A@D!"E $$F36$>?A=6$
AG$ @37>$ 7>>;6$ 7>$ =A7>6C$ @A$ 6H=4:CD$ $ *@$ =96>6:@I$ 9A;83<J$ #!K$ AG$ @36$ @A@4<$
-:7@6C$/@4@6>$=A=;<4@7A:$7>$LM$A9$A<C69I$NJ$!"1"$7@$7>$=96C7?@6C$@36$G78;96$
B7<<$ N6$ ?<A>69$ @A$ !"KD!"M$ $ F37>$ 7>$ ?A:?69:7:8$ N6?4;>6$ >;7?7C6$ 7>$ 94O=4:@$
4OA:8$ @36$ 6<C69<J$ :ABD!"L $ $ P4NJQPAAO69>$ 3456$ 37>@A97?4<<J$ N66:$ OA96$
>;7?7C6$=9A:6$@34:$A@369$86:694@7A:>$4:C$@36$>;7?7C6$94@6$4OA:8>@$@37>$486$
N94?R6@$ 7>$ 97>7:8$ 4847:D!"S $ $ F37>$7>$?A:?69:7:8$ B36:$ ?A:>7C696C$ 4<A:8>7C6$
=96C7?@7A:>$ @34@$ 96?6:@$ 364<@3?496$ 96GA9O$ B7<<$ 7:?964>6$ @36$ =9A=A9@7A:$ AG$
%6C7?496$T49@$'$6:9A<<66>$B7@3$O6:@4<$364<@3$47<O6:@>D!"U$$P6?4;>6$=6A=<6$
B7@3$O6:@4<$7<<:6>>$496$37>@A97?4<<J$O4987:4<7V6CI$4:C$AG@6:$3456$7>>;6>$B7@3$
?AO=6@6:?J$4:C$>6<GQ4C5A?4?JI$96GA9O$:66C>$@A$N6$O4C6$@A$4??AOOAC4@6$
@36OD$ $ F37>$ 7>$ =49@7?;<49<J$ =96>>7:8$ N6?4;>6$ AGGQ<4N6<$ ;>6$ 7:$ =>J?374@97?$
?A:@6H@>$ 34>$ =9AN<6O>$ C7>@7:8;7>34N<6$ G9AO$ @3A>6$ AG$ 86:694<7V6C$ 364<@3$
?496D$

!
PD$$$ T0WP+&%/$X(FY$WZZQ+*P&+$-/&$*.'$)W[&0*\&$ZW0$%&.F*+$

$ '(/W0'&0$W0$(++.&// $
!
WGGQ<4N6<$;>6$7>$B7C6>=964C$7:$O6:@4<$364<@3$?A:@6H@>D$$T>J?374@97?$

.6B>I$ 4$ :6B>=4=69$ AG$ @36$ *O697?4:$ T>J?374@97?$ *>>A?74@7A:$ ]*T*^I$
=;N<7>36C$ 4$ >@A9J$ A:$ 4$ >@;CJ$ @34@$ GA;:C$ SMK$ AG$ 4:@7C6=96>>4:@>I$ U"K$ AG$
4:@7?A:5;<>4:@>I$4:C$LEK$AG$4:@7=>J?3A@7?>$=96>?97N6C$@A$\6A9874$%6C7?47C$
N6:6G7?74976>$ 7:$ !""#$ B696$ AGGQ<4N6<D!"2 $ $ F37>$ @96:C$ B4>$ =49@7?;<49<J$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!"E $_;<76$'A:A3;6I$!"#$%&'("%&$)'*#'$)"'!"+*,%-"'.%-$'/'/-01'2"#"3*$4'5'6"7'

8"10&%$9-:'!9+"&;<'!M$Y&*+FY$* ZZD$S"SI$S#"Q##$]!""L^D$$
!"M$/3497$0A4:I$.-"=%-*#1'>9-'5'?-90#+@7"&&'93'A&+"-&:'."9=&"'B*$)'!"#$%&'

C&&#"@@<$ +D*D$ F(%&/ $ ]%4J$ #LI$ !"##^I$
3@@=`aa49@7?<6>D<4@7O6>D?AOa=97:@a!"##aO4Ja#La:6B>a<4Q<4NQO6:@4<Q7<<:6>>Q6<C69<JQ
!"##"M#LD$$

!"L $.6698449CI$@0=-%':A@6$#21D$
!"S $2%D:'299E"-@'8%*@"'!*+&*3"'F0*,*+"'8%$"<'F$0+:'F011"@$@<'/ )(&.)&$ ' *(+, $

]/6=D$ !UI$ !"#"^I' 3@@=`aaBBBD>?76:?6C47<JD?AOa96<64>6>a!"#"a"2a#""2!S#$
"M!"#D3@OD$$

!"U$F""' "G1GI$ 04?36<$ \49G76<CI$ 6@$ 4<DI$H)"' CE=%,$' 93' 6%$*9#%&' ("%&$)' I%-"'
8"39-E'9#'5+0&$@'7*$)'F"J"-"'!"#$%&'/*@9-+"-@I$#LU$*%D$_D$T/,)Y(*F0, $EULI$E2"$
]!"##^b$04?36<$\49G76<CI$6@$4<DI$("%&$)'8"39-E'%#+'$)"'F,9="'93'2"#"3*$@'39-'!"#$%&'
("%&$)' %#+' F0D@$%#,"' K@"' /*@9-+"-' F"-J*,"@I$ L#$ T/,)Y(*F0()$ / &0[/ D$ #"U#$
]!"#"^D$$

!"2 $L33MN%D"&' .@:,)9$-9=*,' K@"' 8"J"%&@' I9E=&"O' .%$$"-#@I$T/,)Y(*F0()$
. &X/$ ]_;<J$ !#I$ !""L^I$ 3@@=`aa=>J?3:6B>D=>J?374@9JA:<7:6DA98a:6B>49@7?<6D4>=Hc$
49@7?<67Cd##"#MSD$$



!"# $ %&''(%)*%+)$*',+-.'%($/.0$1&+-'./$ 2342$

56789:7;<$ 9=>;?$ <@7$ 7:A76:B4!2#$ $ )@7$ 96<CD:7$ 9:E>$ D@969D<76CF7A$ <@7E7$
GC;AC;?E$ 9E$ HD76<9C;:B$ ;>$ EI656CE7$ 4$ 4$ 4J$ 9;A$ ;><7A$ <@9<$ E>=7$ >G$ <@7$ IE7E$
G>I;A$K767$679EEI6C;?$C;$<@7C6$9556>56C9<7;7EE$K@C:7$><@76E$K767$9:96=C;?$
C;$ <@7C6$ D>;<69C;ACD9<C>;4!22$ $ LID@$ :CM7$ ><@76$ 5@96=9D7I<CD9:EN$ >GGO:9P7:$
=7ACD9<C>;E$ IE7A$ G>6$ =7;<9:$ ACE>6A76E$ 69;?7$ G6>=$ E9G7N$ 7E<9P:CE@7AN$ 9;A$
7GG7D<C87N$<>$I;EI55>6<7A$9;A$5><7;<C9::B$A9;?76>IE4$$Q7D9IE7$>G$<@CE$<@767$
K9E$9$K>6ME@>5$9<$<@7$.R.SE$!##T$;9<C>;9:$=77<C;?$C;$09E@C;?<>;$U4%4$
9P>I<$>GGO:9P7:$567ED6CPC;?$9;A$:C9PC:C<B4!2! $$)@767$C<$K9E$E<67EE7A$<@9<$>GGO
:9P7:$ IE7E$ E@>I:A$ P7$ 567ED6CP7A$ >;:B$ KC<@$ 9A7VI9<7$ =7ACD9:$ 78CA7;D74!2W$$
L>67$C=5>6<9;<:BN$<@7$K>6ME@>5$D9I<C>;7A$569D<C<C>;76E$<>$>;:B$567ED6CP7$
>GGO:9P7:$A6I?E$KC<@$K7::$C;G>6=7A$D>;E7;<$G6>=$<@7$59<C7;<N$>6$C;$<@7$787;<$
>G$ D>=57<7;DB$ CEEI7EN$ G6>=$ <@7$ 59<C7;<SE$ G9=C:B$ >6$ ?I96AC9;4!2" $ $ ,ID@$
<69C;C;?$ 9P>I<$ >GGO:9P7:$ 567ED6CPC;?$ G>6$ <@7$ =7;<9::B$ ACE>6A767A$ CE$ KCE74$$
L9;B$>GGO:9P7:$IE7E$@987$5>>6$78CA7;D7$>G$7GGCD9DB$9;A$EIPX7D<$59<C7;<E$<>$
EIPE<9;<C9:$A9;?764$$*;$1I;7$!##T$<@7$YU.$56>=I:?9<7A$9;$9:76<$D9I<C>;C;?$
5@BECDC9;E$ ;><$ <>$ 567ED6CP7$ D>;87;<C>;9:$ 9;<C5EBD@><CDE$ G>6$ A7=7;<C9$
P7D9IE7N$ =ID@$ :CM7$ 9<B5CD9:$ 9;<C5EBD@><CDEN$ IE7$ >G$ <@7E7$ A6I?E$ <>$ <679<$
A7=7;<C9$D>=7E$KC<@$9;$I;9DD75<9P:B$7:789<7A$6CEM$>G$A79<@4!2Z$$$

QI<N$;><$9::$>GGO:9P7:$IE7E$C;$=7;<9:$@79:<@$D>;<7[<E$967$E>$GI::$>G$
A>>=$ 9;A$ ?:>>=4$ $ Y>6$ 7[9=5:7N$ E7:7D<C87$ E76><>;C;$ 67I5<9M7$ C;@CPC<>6E$
\,,-*E]$ K767$ YU.$ 9556>87A$ 9E$ 9;<CA7567EE9;<E$ PI<$ @987$ G>I;A$ E9G7N$
D>==>;N$7GG7D<C87N$9;A$K7::$EI55>6<7A$>GGO:9P7:$IE7E$G>6$D>;AC<C>;E$EID@$9E$
9;[C7<BN$ 567=9<I67$ 7X9DI:9<C>;N$ 9;A$ =C?69C;74!2^ $ $ L>67>876$ <@767$ 967$
A7=>;E<69P:B$ 7GG7D<C87N$ 9;A$ =ID@$ E9G76N$ >GGO:9P7:$ IE7E$ G>6$ E>=7$ 9<B5CD9:$
9;<C5EBD@><CDE4!2_$$0@C:7$%L,$@9E$67VIC67A$G>6=I:96C7E$<>$D>876$H`9a::$>6$
EIPE<9;<C9::B$ 9::$ A6I?E$ C;$ <@7$ 9;<CA7567EE9;<EN$ 9;<C5EBD@><CDEN$ `9;Aa$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!2#$!"#$$
!22$!"#$
!2! $ 1I;$ b9;N$$%&'( )*+,-.&%/012( )13,'%-&*%1&1( 4++"( 4/&( 5'.0( 67789-:+;(

)*+1,*%:%0<N$R,b%c*.)-*%$ ' (0, N$1I;7 $̂ N$!##TN$9<$24$$
!2W$!"(9<$W^4$
!2" $!"#$
!2Z!07/*=-&%/0( 7/*( >+-;&',-*+( )*/7+11%/0-;1?( @/0A+0&%/0-;( B0&%C13,'/&%,1N$

+4,4$ Y&&U$ d $ U-+e$ . UL*' 4$ \1I;7$ 2^N$ !##T]N$ @<<5fggKKK4GA94?>8g$
A6I?EgA6I?E9G7<Bg5>E<=96M7<A6I?E9G7<BC;G>6=9<C>;G>659<C7;<E9;A56>8CA76EgID=2!"
TW#4@<=4$

!2^ $ hC=P76:B$ ,<>;7$ 7<$ 9:4N$67789-:+;( BCC;%,-&%/01( 7/*( 55D!1N$ ^T$ .L 4$Y.L 4$
Rcb,*%*.' $"3T$\!##W]4$

!2_$@7#( B&3C%,-;( B0&%C13,'/&%,1( E-3( B%"( 53=C&/=1( 7/*( 5/=+( 67789-:+;(
@/0"%&%/012( :.&( 4/&( 6&'+*12$ -.'U$ %&-R 4$ \,754$ !_N$ !#22]N$ @<<5fggKKK469;A4>6?g$
;7KEg567EEg!#22g#3g!_4@<=:4$



!"#!$ $$$$$$$$$$$%&'()*++,$-..&)&//*0,$$$$$$$$$$$$$ !1#$

$ $

234567389:;234;<=$ 6:2;;>;$ 4?24$ @7>;$ 374$ >3;9A>$ 678>A2B>$ 7C$ 7CCD:2E>:$
2FF:5624573;<!#G$$(4$H2I$67H>$2;$37$;?76J$4?24$67HF>3@52$2A>$5HF>AC>64$2;$
2FF:5>@$ 47$ 4?>$ H>342:$ ?>2:4?$ C5>:@$ 2;$ K>::<!#L$ $ $ (3$ A>;F73;>$ 47$ ;49@5>;$
F9E:5;?>@$A>B2A@53B$67HF>3@52$53$7367:7B562:$6734>M4;N$4K7$@7647A;$C793@$
4?24N$ OP4Q7$ 54;$ 6A>@54N$ '0-R'&S$ 5;$ 4?>$ 73:I$ 2825:2E:>$ 67HF>3@59H$
A>67B35T>@$EI$4?>$-</<$B78>A3H>34$2;$2$B95@>$47$A>5HE9A;>H>34$@>65;573;$
4?24$FA785@>;$@>425:>@$>82:924573;$C7A$7CCD:2E>:$53@5624573;$7C$F;I6?726458>$
@A9B;<=!!" $$-3C7A49324>:IN$K?>3$4?>I$:77J>@$5347$4?>$7CCD:2E>:$9;>;$7C$;>8>3$
24IF562:$2345F;I6?7456$@A9B;$4?>I$C793@$4?24$4?>$67HF>3@59H$654>@$;6234I$
>85@>36>$47$;9FF7A4$54;$>3@7A;>H>34;<!!# $$$

$
)<$$ %&.U*+$V&*+UV$W*0(U,$+*X$(.$R&.&0*+$*.'$*/$*WW+(&'$UY$

$ %&'()*0& $
!
(3$!"""N$0*.'$F9E:5;?>@$2$;49@I$4?24$C793@$4?24$4?>$H>342::I$5::$

;45::$:26J>@$?>2:4?62A>$678>A2B>$>Z92:$47$4?24$7C$4?>$B>3>A2:$F7F9:24573$23@$
B>3>A2:$5::3>;;N$@>;F54>$4?>$F2;;2B>$7C$:2K;$H23@2453B$H>342:$?>2:4?$F2A54I$
53$4?>$#LL"[;<!!! $$U7$2@@A>;;$4?5;$5;;9>$)73BA>;;$>MF23@>@$H>342:$?>2:4?$
F2A54I$ :2K;$ 53$ !""G$ K54?$ 4?>$ %>342:$ V>2:4?$ W2A54I$ 23@$ *@@564573$ &Z954I$
*64<!!\ $%23I$2FF:29@>@$WA>;5@>34$YE2H2[;$;5B353B$7C$4?>$*64$@>;F54>$4?>$
C264$4?24$54$@5@$374$FA785@>$4742:$F2A54IN$;96?$2;$54;$:26J$7C$2FF:562E5:54I$47$
%>@5625@<!!1 $$X?5:>$4?>$264$H2@>$2@8236>;$]2;$H7;4$F:23;$93@>A$54;$;67F>$
$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$

!#G$ )U0/ <$ ^Y0$%&'()*0&$ _ $%&'()*('$ / &0`/ <N$%&'()*0&$ W0&/)0(WU(Y.$
' 0-R$ a&.&^(U$ %*.-*+ N$ )%/$ W9E<$ #""D#GN$ 6?<$ bN$ c$ \"<!<d$ ]0>8<$ #"N$ ^>E<$ #LN$
!"#"e$ ]2:4>A24573$ 53$ 7A5B532:eN$ ?44F;fggKKK<6H;<B78gWA>;6A5F4573'A9B)78)734A2g$
'7K3:72@;g)?2F4>Ab<F@C<$

!#L$056?2A@$W26TI3;J5$_$/4>C23$hA9;T>K;J5N$+>44>A$47$4?>$&@547A!"#$%&'()%*+',"
-." /0%0)0-12"31)4"5-67'$&+%"%8,-"9..'*0"0:'" ;'$0%8"<'%80:"=+'8&N$#d#$*..*+/$
(.U&0.*+$ %&' <$\b1N$\bd$]!""Le<$

!!" $#&>$
!!# $#&>$ 0>62::$ 4?24$ 7CCD:2E>:$ 9;>$ 7C$ 24IF562:$ 2345F;I6?7456;$ 5;$ 7662;5732::I$

FA7E:>H2456N$4?9;$4?>I$H5B?4$374$E>$A>FA>;>342458>$7C$74?>A$7CCD:2E>:$H>342:$?>2:4?$
@A9B;<$$/''" )?2FH23N$,)71%$374>$#L1i$/473>N$,)71%$374>$!#b<$

!!! $91'"?'-78'"@+0:";'$0%8"#88$',,"A'00+$4"0:'"<'87"B:'2"C''&D"C'E"=+$&+$4,"
9F-)0"?%1+02"G%E,!"#$,)1%$*'"5-H'1%4'!"%$&"9**',,"0-"5%1'!"0 *.'$ ) Y0W<$]!"""eN$
?44FfggKKK<A23@<7ABgF9E;gA>;>2A6?jEA5>C;g0a1d\\g53@>M#<?4H:<$

!!\ $/''" W29:$X>::;473>$23@$W>4>$'7H>3565"%>342:$V>2:4?$W2A54I$23@$*@@564573$
&Z954I$*64$7C$!""GN$W9E<$+<$.7<$##"D\1\N$c$d#!N$#!!$/424<$\GG#$]!""Ge$]67@5C5>@$2;"
2H>3@>@N$!L$-</<)<$c$##Gd2$]!""GeN$1!$-</<)<$c$\""BBD!b$]!""Gee<"

!!1 $5.>"/2A2?$h>A;?2KN$;'$0%8"<'%80:"IJ7'10,"9778%)&"=-*),"-$"?%1+02N$.<,<$
U(%&/$ ]%2A<$ !LN$ !"#"eN$ ?44FfggKKK<3I45H>;<67Hg!"#"g"\g\"g?>2:4?g\"H>342:$
<?4H:<$



!"! # $%&&'$()$*(#)&+*,-&$'#.-/#0%*,&-.# 1231#

456789:# ;:<=>?# @:>?=@# A:<:B8=C# A:D>EC:# 8=# 8C# F:??# >DD:4=:9# =@>=# ;:<=>?#
F:??<:CC#>BB:D=C#=6=>?#@:>?=@G#8=#>?C6#989#<6=#>44?H#=6#I:98D>5:3!!J #

(@:# I:98D>5:# );4567:;:<=C# B65# K>=8:<=C# ><9# K56789:5C# -D=#
LI)KK-GM# F>C# ><6=@:5# ?>F# 4>CC:9# 8<# !NNO# =@>=# >995:CC:9# C6;:# ;:<=>?#
@:>?=@# 4>58=H# D6<D:5<C# ><9# 8CCE:C# F8=@# I:98D>5:# K>5=# P3!!Q# # I)KK-#
456789:9#=@>=#K>5=#P#9>=>#A:#;>9:#>7>8?>A?:#B65#5:C:>5D@#><9#:7>?E>=86<!!R #
><9#5:SE85:C#=@:#+:D5:=>5H#=6#D6??:D=#9>=>#=6#;6<8=65#><9#45:7:<=#@:>?=@D>5:#
98C4>58=8:C# 45:98D>=:9# 6<# 5>D:M# T:<9:5M# 65# :=@<8D8=H3!!O# # (@:5:# F>C# <6#
45678C86<#;><9>=8<T#=@:#;6<8=658<T#6B#D>5:#><9#D67:5>T:#98C4>58=H#A:=F::<#
=@:#;:<=>??H#8??#><9#=@:#T:<:5>?#I:98D>5:#A:<:B8D8>5H#464E?>=86<3#(@8C#F>C#
>#T58:76EC#67:5C8T@=#=@>=#C@6E?9#A:#>;:?865>=:9#8<#=@:#BE=E5:3##(@:#>D=#>?C6#
>99:9# A>5A8=E5>=:C# ><9# A:<U698>U:48<:C# =6# =@:# D?>CC:C# 6B# 95ETC# D67:5:9#
E<9:5# I:98D>5:# K>5=# P!!2 # ><9# 8<C=>??:9# ># D6;4:<98># :VD:4=86<#C6?:?H# B65#
><=8WD><D:5#6BBW?>A:?#EC:C3!XN## I)KK-#>?C6#5:SE85:9#K>5=#P#B65;E?>58:C#=6#
8<D?E9:#95ETC#=@>=#F:5:#E<8SE:#><9#@>9#<6#5:>C6<>A?:#CEAC=8=E=:3!X1##(@8C#
F>C# A:D>EC:# ># ?>DY# 6B#>DD:CC#D6E?9# A:# ?8B:#=@5:>=:<8<T# 65# B65D:# ?:CC# =@><#
64=8;>?# D>5:3# # (@:# $I+# 8CCE:9# 5E?:C# ;><9>=8<T# B65;E?>5H# 8<D?EC86<# 6B#
><=89:45:CC><=CM# ><=84CHD@6=8DCM# ><9# ><=8D6<7E?C><=C# 8<# 5:C46<C:# =6# =@8C#
985:D=87:3!X! # # /@8?:# ># T5:>=# C=:4# B65F>59M# D67:5>T:# B65# CED@# 95ETC# C=8??#
@8<T:C# 6<# ZP-# >44567>?# 65# =@:# :<965C:;:<=# 6B# ># $I+# >964=:9#
D6;4:<98E;3##+>9?HM#I)KK-#989#<6=#:V4?8D8=?H#456789:#>#A56>9:5#6BBW?>A:?#
:VD:4=86<# 65# ;:<=>?# @:>?=@# 95ET# 4>58=H3# # Z65# ;><H# I:98D>5:# K>5=# P#
:<56??::CM#D67:5>T:#8C#><#E<D:5=>8<#=@8<T#>C#9:;6<C=5>=:9#AH#=@:#D6<B?8D=8<T#
@6?98<TC# 6B#!"#$%&' ()' *%+(",,# ><9#*+-.%&' ()' *%+(",,3!XX# # (@:C:# 5:;>8<8<T#
9:B:D=C# 8<# I:98D>5:# K>5=#P# ?>F# <::9#=6# A:# 5:D=8B8:93# #(@8C# B>D=# 8C# >??#=@:#
;65:# 45:CC8<T# A:D>EC:# I)KK-# F8??# >?C6# 4@>C:# 6E=# I:98D>5:[C#

#################################################################################################################
!!J # /%0,+#' 1%+#,2' 3+&",-' +04' 544"6,"70' 89:",-' 56,;' <&%9:%0,#-' 5=>%4'

?:%=,"70=M# -I 3# K+\$]%.%^)$-.# - ++[&# L-ET3# !NN2GM# @==4_``FFF3>4>365T`#
@:?4D:<=:5`4>58=HW?>F3>C4V3'

!!Q# I:98D>5:# );4567:;:<=C# B65# K>=8:<=C#><9#K56789:5C# -D=#6B# !NNOM#KEA3# .3#
&63#11NW!RJM#1!!#+=>=3#!"2"#L!NNOG#LD698B8:9#>C#"!#*3+3$3#a#1XNJ#L!NNOGG3#

!!R #@4)#a#1O13#
!!O#@4)#a#1OJ3#
!!2 #@4)#a#1RJ3#
!XN#@4)#a#1O!3#
!X1#@4)#a#1RQ3#
!X! #A2%' /%4"6+&%' @$B&7(%$%0,=' C7&' 3+,"%0,=' +04' 3&7("4%&=' 56,' 7C' DEEF;'

/%0,+#' 1%+#,2' G%0%C",=M' b -c'.%&# $ (, 3# Z%,# I '&(-.# ] '-.(]# . -/ M#
@==4_``FFF3A>U:?6<365T`.8<Y$?8DY3>C4VdB8?:=8DY:=eZ2\?0I;H^7CfXPg=>A89eXJ
X#L?>C=#78C8=:9#0><3#XM#!N1!G3#

!XX#H%%'=:B&+#K>5=#)))A#B65#>#98CDECC86<#6B#D>C:C3#



!"#!$ $$$$$$$$$$$%&'()*++,$-..&)&//*0,$$$$$$$$$$$$$ !12$

$ $

345674849:;<7=$6<5;$5>:749?$56>@8@$A<7$<B;C:;4@9;$8@9;:D$>@:D;>$5@7E46@5$F=$
!"#1G!21$$ /<8@$6<88@9;:;<75$ :7?B@$;>45$H:5$ :9$@6<9<846$8<E@$F@6:B5@$
;>@$ <B;C:;4@9;$ C74649?$ 56>@8@$ A<7$ 8@9;:D$ >@:D;>$ 5@7E46@5$ 8:=$ >:E@$
@96<B7:?@3$ ;>@$ B;4D4I:;4<9$ <A$ 49C:;4@9;$ 5@7E46@5G!2J$ $ K@7>:C5$ 9<H$ 8<7@$
C:;4@9;5$ H4DD$ B5@$ <B;C:;4@9;$ 5@7E46@5$ :93$ 3@67@:5@$ 6<5;5$ A<7$ ?@9@7:D$ 6:7@$
6<88@95B7:;@D=G!2L$$MB7;>@78<7@N$O5;B34@5$>:E@$5><H9$;>:;$48C7<E@8@9;5$
49$8@9;:D$>@:D;>$3@67@:5@$6<5;5$A<7$C>=546:D$>@:D;>$6:7@GP!2Q$$R>@$9@@3$;<$
7@E45@$%@346:7@$;<$@95B7@$8@346:DD=$:CC7<C74:;@$:66@55$;<$<AASD:F@D$37B?5N$
H4;>$ C:74;=$ A<7$ ;>@$ 8@9;:DD=$ 4DDN$ 45$ 4967@34FD=$ B7?@9;G$ $ R>45$ 45$ F@6:B5@N$
<B;C:;4@9;$ 6<5;S5>:749?$ 7@A<78N$ H>@9$ 6<BCD@3$ H4;>$ ;>@$ :?49?$ <A$ ;>@$ F:F=$
F<<8@7$?@9@7:;4<9N$:93$C7<T@6;4<95$;>:;$;>@$KK*)*$H4DD$@UC:93$B;4D4I:;4<9$
:93$6<E@7:?@$<A$C5=6>4:;746$5@7E46@5N$:DD$A<7@6:5;$:$?7<H49?$C7<FD@8G!2V$$(9$
D4?>;$<A$D4;4?:;4<9$H4;>49$;>@$/@6<93$)476B4;N$:$7@E454<9$<A$;>@$C7<C<5@3$K:7;$
'$ WAAS+:F@D$ K7@5674C;4<9$ K:74;=$ *6;$ 6<BD3$ :337@55$ ;>@5@$ 6<96@795$ :93$
C7@E@9;$C7<FD@85$;>:;$:7@$D4X@D=$;<$<66B7N$4A$5B6>$7@A<78$45$9<;$8:3@N$:5$;>@$
%@346:7@$ F@9@A464:7=$ C<CBD:;4<9$ 5H@DD5$ <E@7$ ;>@$ 6<849?$ =@:75G$ $ Y@543@5N$
;>@7@$:7@$C7@5674C;4<9$37B?$6<E@7:?@$455B@5$A<7$8@9;:DD=$4DD$%@346:7@$K:7;$'$
@97<DD@@5$ :;$ C7@5@9;G$ $ R>:;$ 45$ H>=$ 4;$ 45$ 48C@7:;4E@$ ;>:;$ 5B6>$ D@?45D:;4<9N$
8493ABD$<A$C5=6>4:;746$:4D8@9;5N$7@8:495$:$A<6B5$B9;4D$C:55@3G$

0@5;746;49?$ 6<E@7:?@$ <A$ 8@346:DD=$ 9@6@55:7=$ 8@346:;4<9$ 45$
3:9?@7<B5$:93$6<5;D=$A<7$:DDG$R>45$496DB3@5$8@346:DD=$:66@C;@3$<AASD:F@D$B5@$
49$ ?@9@7:DN$ :93$ :8<9?$ ;>@$ 8@9;:DD=$ 4DDG$ $ *5$ R<8$ +@4F74@3N$ *K*$ 3@CB;=$
347@6;<7$<A$6<9?7@554<9:D$:AA:475N$:C;D=$;<D3$K5=6>4:;746$R48@5N$OZD[<<X$:;$;>@$
6<8CD@;@$ 6<5;$ C46;B7@G$ (A$ :$ C5=6><;46$ ZC@75<9[$ 5B33@9D=$ D<5@5$ :66@55$ ;<$ :$
8@346:;4<9$>@$>:5$F@@9$;:X49?$5B66@55ABDD=$:93$>:5$;<$F@$5H4;6>@3$;<$:9$
:D;@79:;4E@N$ ;>@7@$ 8:=$ F@$ :$ C7<FD@8$ H4;>$ 6<8CD4:96@G$ (;$ 6<BD3$ 7@5BD;$ 49$
>4?>@7$B;4D4I:;4<9$<A$@8@7?@96=$7<<8$5@7E46@5N$A<7$@U:8CD@GP!2\ $$(9$!""\N$:$
5;B3=$ H:5$ CBFD45>@3$ 3@;:4D49?$ ;>@$ @UC@74@96@5$ <A$ 3B:DD=$ @D4?4FD@$ C@75<95$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!21$%@346:7@$(8C7<E@8@9;5$A<7$K:;4@9;5$:93$K7<E43@75$*6;$]$#"!G$
!2J$!"" $+:=5>:$W5;7<H$^$0<9$%:93@756>@43N$+@;;@7$;<$ ;>@$&34;<7#$%"&'()*"$

)+&$%"+,)-$.")-,/ N$!V$_ &*+R_$* MMG$\!! $̀ !""\aG$
!2L$ $!""$ '&0$ KD@:5@$ 9<;@$ ;>:;$ :$ C7<C<5@3$ F4DD$ 45$ 6B77@9;D=$ 49$ )<9?7@554<9:D$

6<884;;@@$ ;>:;N$ 4A$ @9:6;@3N$ H<BD3$ 7@8<E@$ %@346:7@b5$ #\"$ 3:=$ D4A@;48@$ D484;$ A<7$
49C:;4@9;$ C5=6>4:;746$ ;7@:;8@9;G$ %@346:7@$ %@9;:D$ _@:D;>$ (9C:;4@9;$ &cB4;=$ *6;$ <A$
!"##N$_G0G$!QV2N$##!;>$)<9?G$]$!$`!"##aG$

!2Q$W5;7<H$^$%:93@756>@43N$123*)$9<;@$!2JG$
!2V$!""$"040N$d:7A4@D3$@;$:DGN$5/"$673)(,$89$:),'8+)-$.")-,/$;)*"$<"98*7N$123*)$

9<;@$!"VN$:;$1\"e$d:7A4@D3N$@;G$:DGN$.")-,/$<"98*7$)+&$,/"$!(83"$89$="+"9',1N$123*)$
9<;@$!"VN$:;$#"VJG$

!2\ $ /;@C>@9$ Y:7D:5N$%"+,)-$ .")-,/$ >*241$ ),$ 6112"$ '+$ ?)*,$ >$ >"@),"N$ !1$
K/,)_(*R0()$ R(%&/$1VN$1V$`!""QaG$



244 CONNECTICUT INSURANCE LAW JOURNAL 19.1 

with mental disorders in the first year of Medicare Part D (2006).240  The 
study found that 35% of this population had trouble getting new or refilled 
psychiatric medications, while 19% were forced to switch from a stable 
medication to a new one.241  After, there was an increased number of 
emergency room visits for this cohort and it disproportionately impacted 
women.242  Dual eligibles were automatically enrolled in plans at Part D’s 
outset and are subject to utilization management techniques such as prior 
authorization.243  It goes without saying that an off-label use may have 
greater difficulty obtaining prior authorization.  However this should be 
based on a lack of medical necessity and not a convoluted rule.  This is also 
concerning because the mentally ill have been subjected to more and more 
utilization techniques over time.244  These hurdles and barriers to coverage 
have restricted access to needed medication for some.245  For 2010 there 
were fewer low-income subsidy plans available.246  Such cost and 
utilization management tools have been found to sometimes provide an 
economic incentive to prescribe drugs inappropriate for seniors as well.247  
Thus, some dually eligible enrollees had to find new prescription plans 
where prior authorizations and other drug coverage requirements would 
have to be satisfied anew.  Because of the expense of psychiatric drugs and 
the extended nature of their use, summary denial of coverage for off-label 
medications was a concern for some pharmacists and psychiatrists from 

                                                                                                                 
240 Haiden Huskamp, et al., !"#$%&%"'(%&)"**+%,*-.-/*0%!"$-0'$1%2-$3%40'$"*%

5**'0116% 40(-7"$-8'% 977011% !#8/*0:1% "'(% ;10% 8<% 5'$0'1-=0% >0#=-701, 60 
PSYCHIATRIC SERVICES 1169, 1171-72 (2009). 

241 5(? at 1171.  
242 5(?%at 1171-72.  
243 5(? at 1169-70.  Such management techniques can be applied retroactively. 

>00 Ely, 1)@#" note 1 (demonstrating a doctor’s frustration with prior 
authorization).  

244 A30%40(-7"#0%!"#$%&%!#8.#":6%9/-*-$+%8<%5'(-=-()"*1%2-$3%40'$"*%5**'01101%
$8%977011%B00(0(%!#017#-@$-8'%40(-7"$-8'1, NAT’L COUNCIL FOR CMTY. BEHAV. 
HEALTHCARE 1, 1 (2009) (citation omitted), "="-*"/*0% "$ http://www.the 
nationalcouncil.org/galleries/policy-file/Access%20to%20 Medications_Part%20D 
%20Survey%20Results.pdf. 

245 5(?  
246 5(? 
247 Rosenberg, 1)@#"%note 199, at S21. 



!"#!$ $$$$$$$$$$$%&'()*++,$-..&)&//*0,$$$$$$$$$$$$$ !12$

$ $

3456$ '78$9:;<=69>:?!1@$$0<A<AB<5$6C46$D9EE<5<:6$E>5A8$>E$4$D5FG$H8F;C$48$
<I6<:D<D$5<J<48<K$>5$D9EE<5<:6$D>8<8$;4:$4J8>$B<$;>:89D<5<D$>EELJ4B<J$F8<?!1M$

NEELJ4B<J$ F8<8$ 9:$ =8O;C94659;$ ;>:6<I68$ 45<$ >E6<:$ D4:G<5>F8$ 4:D$
=>>5JO$=5>P<:Q$D<8=96<$6C<$E5<RF<:6$4==5>=5946<:<88$>E$>EELJ4B<J$=5<8;59B9:G?$$
*8$ 8F;CQ$ 96$ 98$ 4JJ$ 6C<$ A>5<$ 9A=>564:6$ 6>$ ;J<45JO$ D<J9:<46<$ 6C<$ <P9D<:6945O$
5<RF95<A<:68$6>$8F==>56$>EELJ4B<J$F8<$4:D$;>P<54G<$9:$<96C<5$4$;>A=<:D9FA$
9:D9;469>:$ >5$ 48$ 4:$ <I;<=69>:$ 6C<5<6>?$ $ SC<$ A<:64JJO$ 9JJ$ >E6<:$ C4P<$
;>A=<6<:;O$988F<8$>5$89A9J45$D984DP4:64G<8$4:D$45<$4:$<48O$D<A>G54=C9;$6>$
64T<$ 4DP4:64G<$ >E?$ $ U>5$ <I4A=J<Q$ 6C<$ U'*$ 5<=>56<D$ 6C46$ V4WW$
3C45A4;<F69;4J8$ =49D$ 4$ X!"$ A9JJ9>:$ D>JJ45$ 8<66J<A<:6$ E>5$ 968$ 8FB89D945O78$
9JJ<G4J$ >EELJ4B<J$ =5>A>69>:$ 8;C<A<?!2" $ $ (:$ 6C46$ 8;4AQ$ 6C<O$ =49D$ >EE$ 4$
=8O;C9465986$6>$=5>A>6<$>:<$>E$6C<95$D5FG8$E>5$F:84E<$>EELJ4B<J$=8O;C94659;$
F8<$ 4:D$ 6>$ 4J8>$ C<J=$ =5<8;59B<58$ C9D<$ 6C<$ F:84E<$ >EELJ4B<J$ =5<8;59B9:G$ 6>$
<:8F5<$6C46$9:8F5<58$=49D$E>5$96?!2#$$Y96C$8F;C$598T8$96$98$9A=<5469P<$6>$A4T<$
8F5<$6C46$>EELJ4B<J$=8O;C94659;$9:D9;469>:8$J986<D$9:$;>A=<:D94$45<$4;;F546<$
4:D$6C46$4:$<I;<=69>:$6>$4$;>A=<:D94$4J8>$C48$4$8>F:D$<P9D<:6945O$B4898?$$
0<4J$Z>5JD$=469<:68$D>$:>6$5<EJ<;6$6C<$;>:65>JJ<D$;>:D969>:8$>E$4$86FDO[$6C<O$
>E6<:$C4P<$AFJ69=J<$;>:D969>:8Q$D9EE<5<:6$D5FG$6>J<54:;<8Q$4:D$8>A<$8FEE<5$
E5>A$4EEJ9;69>:8$8>$545<$6C46$G>>D$8;9<:69E9;$D464$98$F:>B649:4BJ<?!2! $$ /F;C$
D9EE9;FJ69<8$ 45<$ F:8F5=5989:G?$ $ *$ Z<JJL;>:865F;6<D$ 4:D$ 86469869;4JJO$
89G:9E9;4:6$<I=<59A<:6$C48$4$J45G<$84A=J<$=>=FJ469>:$4:D$<I;JFD<8$<I6<5:4J$
P4594BJ<8$6C46$8T<Z$D464?$$(:$!""\$4$86FDO$Z48$=FBJ98C<D$6C46$4:4JOW<D$C>Z$
<P9D<:;<$ B48<D$ =54;69;<8$ Z<5<$ E>5AFJ46<D$ 9:$ 6C<$ E9<JD$ >E$ G<594659;$
=8O;C9465O$4:D$96$:>6<D$6C46$;<5649:$J9A96469>:8Q$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!1@$!"#$46$/!#L!!?$
!1M$$%%&+NUS(/$] $/ *+(./^, Q$'()*+& :>6<$ !""Q$ 46$ #M?$ (6$ 8<<A8$ 5<48>:4BJ<$ 6>$

=5<8FA<$ 6C<$ >EELJ4B<J$ D>84G<8$ 45<$ >E6<:$ F:84E<$ >5$ 9:<EE<;69P<$ <P<:$ 9E$ 96$ 98$
8>A<69A<8$9:D9;46<D?$

!2" $,+--& ./+*0+1%(231+4'& $%224%0%52& 672+4'& 89:& ;344375<& $(='3"3+*>& .4%+"'&
?(342>Q$#_$. N?$̀ $U'* $&.UN0)&%&.S$ %*.-*+$ . &Y/+ ?$#! $HSC>A=8>:$3FBJ7G$a5=?Q$
Y48C9:G6>:Q$'?)?KQ$/<=6?$!""`?$$

!2#$$!"#$$
!2! $$%%&+4OW<5$ P?$ +<4P966Q$ ``"$ U?$ /F==?$ !D?$ 2`MQ$ 2@!Q$ 2@_$ H/?'?.?,?$ !"##K$

H:>69:G$6C46$6C<$545<:<88$>E$3J49:69EE78$D98<48<$A4D<$U'*$4==5>P4J$A>5<$D9EE9;FJ6$
E>5$ 5<8<45;C<58$ 6>$ >B649:K[$ 0N//$ %) ^ (..&,$ &S$ *+ ?Q$* a&.),$ UN0$ b &*+Sb)*0&$
0&/ ?$] $c -*+(S, Q$ Yb(S&$3*3&0 d$3NS&.S(*+$ ) N.U+()S$ NU$ (.S&0&/S$ (.$ Sb&$
30N'-)S(N.$ NU$ ' 0-a$ ) N%3&.'(* $ 1#$ H!""_KQ$+@+34+=4%& +2$ C66=deeZZZ?;A8$
?G>PeD<6<5A9:469>:=5>;<88eD>Z:J>4D8e9D_1S*?=DE[$ %&'()*0&$ 0 (abS/$ ) &.S&0 A&
NUULf */& d$Sb&$&g)+-/(N.$NU$ NUUL+*f&+$ 30&/)0(3S(N./$U0N%$ %&'()*0&$ 3*0S$
' $) Nh&0*a&$ $ 1$H!""`K$ HE>>6:>6<$ >A966<DKQ$+@+34+=4%& +2&C66=deeZZZ?A<D9;45<$
59GC68?>5Ge=DEeNEEif48<?=DE?$



!"# $ %&''(%)*%+)$*',+-.'%($/.0$1&+-'./$ 2342$

$
56789$ :;<=>?$ @A$ BC;:>9$ DBA<;:C8?@C;$ ;ED>=<@BA$ BF$
@AFB:G8?@C;$ <?=H@;<I$ B:$ 8>?;:A8?@C;>9I$ G89$ D>=<?;:$ <?=H@;<$
J@?K$ @A8H;L=8?;$ 8??;A?@BA$ ?B$ @GMB:?8A?$ H@FF;:;AD;<4$ NB:I$
;E8GM>;I$ DBGGBA$ M:BO>;G<$ 8FF;D?@AP$ G;?8Q8A8>9<;<$ 8AH$
;C@H;AD;QO8<;H$ :;C@;J<$ @AD>=H;$ <G8>>$ <8GM>;$ <@R;<$ 8AH$
>8DS$BF$MBJ;:I$<?=H9$K;?;:BP;A;@?9I$>8DS$BF$@A?;:DK8AP;8O>;$
@A<?:=G;A?<I$ >8DS$ BF$ ;E?:8D?8O>;$ H8?8I$ H;F@A@?@BA<$ BF$
B=?DBG;<I$L=8>@?9$8AH$H=:8?@BA$BF$<?=H@;<I$8AH$:;>@8AD;$BA$
<?8?@<?@D8>$T8<$BMMB<;H$?B$D>@A@D8>U$<@PA@F@D8AD;4!VW$
$
0K@>;$ :8AHBG@R;HI$ M>8D;OB$ DBA?:B>>;HI$ <?=H@;<$ 8:;$ C8>=8O>;$ ?K;9$

K8C;$ >@G@?8?@BA<$ O;D8=<;$ ?K;@:$ A8::BJI$ C8:@8O>;$ DBA?:B>>;H$ 8MM:B8DK$ HB;<$
AB?$8H;L=8?;>9$M:;H@D?$@GMB:?8A?$F8D;?<$BF$D>@A@D8>$;FF@D8D94!V" $$)K;$:;<=>?<$
BF$<?=H@;<$H;<@PA;H$?B$?;<?$FB:$BA;$DBAH@?@BA$8:;$AB?$;8<@>9$8MM>@D8O>;$?B$:;8>$
JB:>H$ M8?@;A?<$ <=FF;:@AP$ F:BG$ G=>?@M>;$ DBAH@?@BA<$ 8AH$ DBGB:O@H@?@;<I$ B:$
?KB<;$JKB$8:;$:;F:8D?B:9$8AH$A;;H$H@FF;:;A?$G;H@D8?@BA<$B:$8$DBGO@A8?@BA$
?K;:;BF4!VV$ $ -;F:8D?B:9$ M8?@;A?<$ 8:;$ =AHB=O?;H>9$ 8?$ @<<=;$ @A$ BFFQ>8O;>$ =<;$
DBA?:BC;:<@;<4$ $ )K;<;$ M;BM>;$ 8:;$ ABAQ:;<MBA<@C;$ ?B$ G8A9$ H:=P<4!V#$ $ 0K9$
?K;A$H;A9$?K;G$8$G;H@D8?@BA$?K8?$JB:S<$FB:$?K;GI$M:BC@H;H$@?$@<$<8F;$8AH$
K8<$ <B>@H$ ;C@H;A?@8:9$ <=MMB:?X$ $ Y;D8=<;$ M8?@;A?<$ BF?;A$ K8C;$ G=>?@M>;$
DBAH@?@BA<$ 8AH$ ?8S;$ G=>?@M>;$ G;H@D8?@BA<I$ @?$ @<$ @GM;:8?@C;$ ?B$ C;:@F9$ 8AH$
HBD=G;A?$H8?8$BA$<=DK$?:;8?G;A?4$$)K;$<?=H9$<=PP;<?;H$?K8?$;C@H;AD;$O8<;H$
M:8D?@D;<$<KB=>H$O;$ ;<?8O>@<K;H$O9$C8:@B=<$?9M;<$BF$H8?8$<=DK$8<Z$G;H@D8>$
;EM;:?$ DBA<;A<=<$ P=@H;>@A;<I$ D>@A@D8>$ <?=H@;<I$ :8AHBG@R;H$ DBA?:B>>;H$
<?=H@;<I$M8?@;A?$:;DB:H<I$8AH$B?K;:$G;H@D8>$H8?84!V[ $$ \;;:Q:;C@;J;H$<?=H@;<$
?K8?$8:;$AB?$:8AHBG@R;H$B:$DBA?:B>>;H$<?@>>$D8A$M:BC@H;$<D@;A?@F@D8>>9$C8>@H$
8AH$@AFB:G8?@C;$H8?8$BA$H:=P$=<;4!V] $$)K;$<?=H9$DBAD>=H;H$?K8?$?K;:;$J;:;$
M:BO>;G<$ J@?K$ C8:@B=<$ ?9M;<$ BF$ ;C@H;AD;I$ 8AH$ ?K;$ O@8<;<$ ?K;:;@AI$ 8AH$
?K;:;FB:;$D8>>;H$FB:$;C@H;AD;$O8<;H$M:8D?@D;<$?B$O;$M:;H@D8?;H$BA$8<$G=DK$
D:;H@O>;$ H8?8$ 8<$ MB<<@O>;$ 8<$ 8MM>@;H$ ?B$ ?K;$ <M;D@F@D$ 8P;$ 8AH$ ?:;8?G;A?$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!VW$ ,?;MK;A$ 14$ Y8:?;><$ ;?$ 8>4I$Evidence-Based Practices in Geriatric Mental 

Health Care: An Overview of Systematic Reviews and Meta-AnalysesI$ !#$
\ ,^%_*.)-*%$ %/*'*%,$ '4 $. 6 4$3[2I$3]"$T!``WU4$$

!V" $Id.$
!VV$Id.$
!V#$ Refractory DefinitionI$ 6(--*.6 Q0(Y,)(- 4%&6 I$ K??MZaaJJJ4G;::@8GQ

J;O<?;:4DBGaG;H@D8>a:;F:8D?B:9$T>8<?$C@<@?;H$,;M?4$2I$!`2!U4$
!V[ $Y8:?;><$;?$8>4I$supra AB?;$!VWI$8?$3]"Q]V4$
!V] $Id.$



!"#!$ $$$$$$$$$$$%&'()*++,$-..&)&//*0,$$$$$$$$$$$$$ !12$

$ $

343567894:;!<=$ $ >98?$ 9@3A4BC@C:8D$ 9:$8CE?:464FG$ 98$ H456I$ JC$ C7D9CA$8?7:$
CBCA$JCK4AC$84$@7LC$7:I$9@36C@C:8$D5E?$7$I787J7DC;$$%CI9E7AC$M7A8$'$E7:$
DC8$D5E?$D87:I7AID$JG$E78764F9:F$98D$I787$NH?96C$3ACDCAB9:F$E4:K9IC:897698G$
7:I$9IC:89KG9:F$I787O;$$(8$@7G$JC$7IB9D7J6C$K4A$%CI9E7AC$84$EAC78C$4A$58969PC$
E4@3C:I97$ D3CE9K9E$ 84$ 8?C$ C6ICA6G$ 4A$ I9D7J6CIQ$ 7D$ HC66$ 7D$ E4@3C:I97$
ICB48CI$84$3DGE?978A9E$5DCD;$$*$JA47I$J7DC$4K$348C:8976$CB9IC:EC$D45AECDQ$
3A4B9ICI$8?CG$@CC8$CR7E89:F$D87:I7AIDQ$H966$76D4$3A4B9IC$7$E4@36C8C$39E85AC$
4K$H?9E?$8?CA739CD$7AC$D45:I$7:I$7IB9D7J6CQ$7:I$H?9E?$7AC$:48;$$SC:CA766G$
8?C$F4BCA:@C:8$F9BCD$98D$7FC:E9CDQ$D5E?$7D$TT/$7:I$)%/Q$JA47I$I9DEAC894:$
7:I$ICKCAC:EC$84$8?C9A$CR3CA89DC$7D$HC66$7D$8?C9A$AC7D4:7J6C$9:8CA3AC87894:$4K$
8?C9A$ D878584AG$ I9ACE89BCD;!U"$ $ MACDEA93894:$ IA5F$ 37A98G$ ACK4A@$ ?7D$ 8?C$
4334A85:98G$84$C:D5AC$CV576$7EECDD$84$E7AC$K4A$8?C$@C:8766G$966$JG$CR369E986G$
I9ACE89:F$8?C$/CEAC87AG$7D$84$?4H$IA5F$E4BCA7FC$D87:I7AID$7:I$CREC3894:D$
8?CAC84$D?456I$JC$E4:D8A5E8CI;$$W?CG$D?456I$JC$J7DCI$4:$DE9C:89K9E$CB9IC:EC$
7:I$@CI9E76$D87:I7AID$4K$E7AC;$$/5E?$@C7D5ACD$H966$@7LC$%CI9E7AC$@4AC$
X5D8$7:I$CKK9E9C:8Q$7:I$34DD9J6G$E?C73CA$844;$

/4@C$ AC34A8D$ ?7BC$ K45:I$ 8?78$ %CI9E7AC$ ?7D$ 64HCA$ 7I@9:9D8A789BC$
E4D8D$8?7:$8?C$3A9B78C$9:D5A7:EC$9:I5D8AG;!U#$$)4:BCADC6GQ$4:C$7:76GD9D$K45:I$
8?78$ %CI9E7ACYD$ 7I@9:9D8A789BC$ E4D8D$ HCAC$ FAC78CA$ 8?7:$ 8?4DC$ 4K$ 3A9B78C$
9:D5A7:ECQ$ 7:I$ 98$ 76D4$K45:I$ 8?78$ E4BCA7FC$ E679@D$ HCAC$ 7$AC6789BC6G$ D@766$
3A434A894:$4K$8?4DC$E4D8D$N768?45F?$8?C$D85IG$I9I$:48$CB76578C$M7A8$'$E679@D$
:4A$I9ACE86G$CR7@9:C$M7A8$'$7I@9:9D8A789BC$E4D8DO;!U! $$&98?CA$H7GQ$98$DCC@D$
9:85989BC$8?78$7$E6C7ACA$7:I$@4AC$K6CR9J6C$E4BCA7FC$ACF9@C$E456I$ACI5EC$8?C$
:5@JCA$4K$E4BCA7FC$733C76D$8?78$CR?75D8$@568936C$D8C3D$9:$8?C$3A4ECDD;$$ZG$
@4AC$7EE5A78C6G$7:76GP9:F$@CA984A945D$IA5F$5DC$C7A69CA$9:$8?C$3A4ECDDQ$E4D8D$
@7G$JC$ACI5ECI;$$*6D4Q$7:$4389@766G$8AC78CI$3789C:8$9D$69LC6G$84$JC$?C768?9CA$
7:I$ 6CDD$ CR3C:D9BC$ 8?7:$ 4:C$ H?4$ 9D$ D9EL$ 7:I$ 5:D87J6C;$ $ [4A$ CR7@36CQ$ 7:$
5:8AC78CI$ 3789C:8$ H98?$ IC3ACDD94:$ ?7D$ ?9F?CA$ ?C768?E7AC$ E4D8D$ 7EA4DD$ 8?C$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!<=$Id.$$
!U"$See generally$)?CBA4:Q$-;/;*;Q$(:E;Q$B;$.785A76$0CD;$'CK;$)45:E96Q$1U2$-;/;$

\]2$N#=\1O$NCD87J69D?9:F$8?C$7:76GD9D$ACF7AI9:F$H?C8?CA$7I@9:9D8A789BC$7FC:E9CD$7E8$
3A43CA6G$9:$9:8CA3AC89:F$C:7J69:F$D87858CDO;$

!U#$ %*0^$ &;$+(W_> Q$ )_-.)(+$ [_0$ * [[_0'*Z+&$ T&*+WT$(./ ;Q$%&'()*0&$
` &0/-/$ M0(`*W&$ T&*+WT$(./-0*.)& a$WT&$) _/W$ _[$* '%(.(/W0*W(_.$ !$N!""UOQ$
available at ?883abbHHH;E7?9;4AFbE7?9cE4:8C:8DbACD45AECDb3IKb)*T($

%CI9E7ACWCE?:9E76M73CA;3IK$ N5D9:F$ I787$ JCK4AC$ %CI9E7AC$ 37A8$ '$ E7@C$ 9:84$
CKKCE8$7:I$CR8A7346789:F$3A4XCE894:DO;$

!U! $04JCA8$*;$ZA44LQ$Medicare Administrative Costs Are Higher, Not Lower, 
Than for Private InsuranceQ$ T&0(W*S&$ [ _-.' ;Q$ #d<$ Ne5:C$ !<Q$ !""=OQ$
?883abb?CA987FC;4AFbACDC7AE?bAC34A8Db!""=b"Ub@CI9E7ACd7I@9:9D8A789BCdE4D8Dd7ACd
?9F?CAd:48d64HCAd8?7:dK4Ad3A9B78Cd9:D5A7:EC;$



!"# $ %&''(%)*%+)$*',+-.'%($/.0$1&+-'./$ 2342$

56789$ :;7<$ 6<=$ >;6$ 96=?$ <6:4!@A$ $ %B=78BCD$ ?EFF=??GEB$ :8=7:H=<:$ F6EB9$
HI:IJ7:=$ :;=$ ;=IJ;:=<=9$ ;=7B:;F78=$ F6?:?$ 6G$ ?EF;$ 7$ K7:I=<:4$ $ );=8=G68=$
K8=L=<:I<J$K7:I=<:?$G86H$;7LI<J$H=9IF7BBC$<=F=??78C$6GGMB75=B$H=9IF7:I6<$
9E=$:6$7$B7FN$6G$7$8=7?6<75B=D$7<9$=OK8=??BC$K86LI9=9$G68D$=OF=K:I6<$K86F=??$
H7N=?$BI::B=$?=<?=4$$);I?$I?$<6:$PE?:$5=F7E?=$I:$?==H?$E<G7I8$:6$:;=$K7:I=<:D$
5E:$ 7B?6$ 5=F7E?=$ :;=$ 7KK=7B?$ K86F=??$ 7<9$ E<:8=7:=9$ 68$ E<9=8:8=7:=9$ Q7<9$
:;=8=G68=$?IFN=8R$K7:I=<:?$7B?6$F6?:$H6<=C4$$
$
S4$ %&'%/+,*&'$

$
.?$ J=<=87B$ K6BIFCD$ FB6?=$?F8E:I<C$ 6G$ 6GGMB75=B$ K8=?F8I5I<J$ I?$ >I?=4$$

.??EHI<J$ 78JE=<96$ :;7:$ TU.$ 7KK86L7B$ I?$ 7$ JE787<:68$ 6G$ ?7G=:C$ 7<9$
=GGIF7FCD$ :;=<$ 7BB$ I<7KK86K8I7:=$ 98EJ$ E?=$ I?$ 6GGMB75=B4$ $ V6>=L=8D$ 7?$
=?:75BI?;=9$ I<$ :;I?$ <6:=D$ 6GGMB75=B$ E?=$ I?$ G8=WE=<:BC$ 7KK86K8I7:=$
F6HH=<?E87:=$ >I:;$ :;=$ H=9IF7BBC$ <=F=??78C$ ?:7<9789$ 6G$ F78=4$ $ X=F7E?=$
5I7?D$ =8868D$ 7<9$ ?EJJ=?:I5IBI:C$ 78=$ =<9=HIF$ :6$ :;=$ ;EH7<$ =OK=8I=<F=$ I:$ I?$
G6BBC$:6$7BB6>$9I?K787:=$F6HK=<9I7$:6$75?6BE:=BC$9IF:7:=$>;7:$E?=?$?;6EB9$
5=$ F6L=875B=4$ $ );=8=$ <==9$ :6$ 5=$ =OF=K:I6<?$ G68$ E<G68=?==<$ F6<:I<J=<FI=?$
7<9$ F6HK=<9I7$ I<7FFE87FC$ 68$ HI?:7N=4$ $ )6$ 9=<C$ 68$ 9=B7C$ F6L=87J=$ 6G$ 7$
H=9IF7BBC$<=F=??78C$6GGMB75=B$98EJ$ I?$9=:8IH=<:7B$:6$=<86BB==?Y$;=7B:;$7<9$
7<:I:;=:IF7B$:6$:;=$B=JI?B7:IL=$KE8K6?=$6G$:;=$Z=9IF78=$[78:$U$K86J87H4$$.$
K86J87H$:;7:$96=?<Y:$79=WE7:=BC$?7:I?GC$I:?$65P=F:IL=?$I?$7$>7?:=4$$Z68=6L=8D$
K7:I=<:?$ 9=K8IL=9$ 6G$ :;=I8$ H=9IFI<=?$ 78=$ BIN=BC$ :6$ ;7L=$ 9=:=8I687:I6<$ 6G$
;=7B:;$7<9$:;=$8=?EB:7<:$8I?=$I<$6:;=8$;=7B:;$F6?:?4$$.B?6D$?EF;$=<86BB==?$78=$
BIN=BC$ :6$ GIB=$ 7KK=7B?D$ ?6H=$ 6G$ >;IF;$ H7C$ H7N=$ I:$ :;86EJ;$ :6$ G=9=87B$
PE8I?9IF:I6<$ >I:;$ H=8I:68I6E?$ F7?=?$ :;7:$ K8=L7IB4$ $ *:$ I?$ 65LI6E?$ :;7:$ 56:;$
>68?=<I<J$;=7B:;$G86H$7$B7FN$6G$98EJ$F6L=87J=$7<9$:;=$7KK=7B?$K86F=??$F6?:$
:;=$J6L=8<H=<:D$:;=$KB7<$K86LI9=8?D$7<9$:;=$5=<=GIFI78I=?$H6<=C$7<9$:IH=4$$
*G$F6L=87J=$EB:IH7:=BC$I?D$68$?;6EB9$5=D$J87<:=9$:6$?EF;$=<86BB==?D$I:$>6EB9$
5=$H68=$=GGIFI=<:$7<9$:;=8=G68=$F;=7K=8$:6$G7I8BC$7<9$7FFE87:=BC$8=7F;$:;I?$
6E:F6H=$ 7?$ WEIFNBC$ 7?$ K6??I5B=$ >I:;6E:$ E<9EBC$ 9=B7CI<J$ F6L=87J=$ 68$
=O;7E?:I<J$HEB:IKB=$?:=K?$I<$:;=$7KK=7B?$K86F=??4$$

$*<$:;=$I<?:7<F=$6G$878=$68$F6HKBIF7:=9$F6<9I:I6<?$>;=8=$:;=$I9=7B$
?:7<9789$ 6G$ KB7F=56$ F6<:86BB=9D$ K==8M8=LI=>=9D$ =LI9=<F=$ I?$ 9IGGIFEB:$ :6$
65:7I<D$ :;=$ I<9ILI9E7B$ K7:I=<:Y?$ 8=F689D$ :;=$ 8=?EB:?$ 6G$ B=??$ ?:8I<J=<:$ 5E:$
<=L=8:;=B=??$ ?:7:I?:IF7BBC$ ?IJ<IGIF7<:$ K==8$ 8=LI=>=9$ ?:E9I=?D$ FBI<IF7B$
=LI9=<F=D$7<9$H=9IF7B$I<9E?:8C$5=?:$K87F:IF=?$?;6EB9$7B?6$5=$G7F:68?4$$,EF;$

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$
!@A!"#"D$X78B7?D$$%&'($<6:=$!A3D$7:$"#\$]8=J68C$(4$,IH6<D$=:$7B4D$)*(+,-. /('*.

/0$,$.01.2'34('5. /('*. 2(,3*6,$.73,-. 8*90#63:*;. <*&'*$$306D$^!$ .-%V*S($ ] (' 4$
[ ,_%V*.)-_ $#^`M^@$Q233^R4$



2012            MEDICALLY UNNECESSARY             249 

  

clear factors and exceptions will allow coverage determinations and 
exceptions to be made quickly pursuant to what is demonstrably the 
medical industry’s standard of care.  While incompetent, negligent, and 
unscrupulous doctors are definitely out there, in general a physician’s 
ethical and professional interests are aligned with providing their patients 
with the safest and most effective healthcare.  These standards should be 
built into any legislative reform or should be taken into account in the event 
that the compendia only requirement is obviated by litigation. 

However, off-label use in the treatment of psychiatric conditions is 
distinct.  The interests of the mentally disordered are still marginalized.  
Mental health has historically had disparate coverage and this is a pity 
given that mental well-being is integral and essential to total healthiness.  
Recent healthcare reform and proposed legislation, coupled with the aging 
of the baby-boomers, are very likely to profoundly increase the use of 
psychiatric medications under Medicare Part D.  Moreover, because some 
off-label uses in the mental health field are dangerous and unsupported it 
would be easy to categorically deny off-label psychiatric drugs, even 
medicines with a safe and medically necessary indication.  This foreseeable 
problem can be prevented with the utilization of psychiatry specific 
compendia and express provisions for compendia exceptions.  An 
evidentiary framework for coverage of off-label mental health drugs would 
establish parity under Medicare Part D for all, while also giving due 
consideration to the unique needs of patients with mental disorders. 
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